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The Authors 


PREFACE 


I 


hand, it is proper to give a bri 
of the mode of France in thofe 
Scotland and Ireland bei 
the Dominion of the King 


Here is a general Belief, that. 
the Parliament of England 
was at firft an Imitation of the 

Alfembly of the Three Eftates in France : 

therefore in order to prepare the Under- 

flanding in the Recerche we have in 


ef Accompt 
Affemblies: 
ng allo under 
of England ; 


4 touch of the manner of their Parlia- 
ments ball be by way of Preface. 

1. /a France, the Hings Writ goeth 
to the Bailiffs, Senefchals, or Stewards of 
Liberties, who iffue out Warrants ‘to all 

Sud ap 


— fuch 


The Author’s Preface. 
fuch a have Fees. and Lands within 
their Liberties, and to all Towns, requi= 
ring all fuch as have anyComplaints, 
to mect in the Principal City, there to 
choofe two or three Delegates, in the name 
of that Province, to be prefent at the 
General Aljembly. . 

At the day appointed, they meet at 
the Principal City of the’ Bailiwick. 
The Bing’s Writ ws read, and every mau 
called by name, and frorn to choofe ho- 
neft men, for the Good of the: King and 
Commonwealth, to be prefent at the Ge- 
neral Affembly as Delegates, faithfully to 


deliver their Grievances,and Demands | 


of the Province, Then they chocfe their 
Delegates, and {wear them. Next, they 
confult what is neceffary to be complained 
of, or what i to be defired of the King: 
and of thefe things they make a Catalogue 
or Index, And becaufe every man fhould 
freely propound bis Complaint or De- 
mands, there is ‘a Cheft placed ‘ the 
ay 2S eR Paes 
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The Author's Preface, 
Town-Hall, into which every man may 
caft bis Writing. After the Catalogue is 
made and Signed, it is delivered to the 
Delegates to carry to the General Af- 
fembl. 

All the Bailiwicks are divided into 
twelve Claffes. To avoid confufion, and 
to the end there may not be too great Des 
lay in the Affembly, by the Gathering 
of all the Votes, every Clajfis compiles a 
Catalogue or Book, of the Grievances 
and Demands of all the Bailiwicks 
within that Clajfis, then thefe Claffes 
at the Aflembly compofe one Book of 
the Grievances and Demands of the 
whole Kingdom. This being the order of 
the Proceedings of the third Eflate ; the 
like order is obferved by the Clergy and 
Nobility. When the three Books for the 
three Eftates-are perfetied, then they pre- 
fent them to the King by their Prefidents. 
Birfl, the Prefident for the Clergy begins 
his Oration on his knees, and the King 
A4 COMe 


The Author's Preface, 

commanding, be flands up. bare-Leaded, 
and proceeds. And fo the next Prefident 
for the Nobility doth the like. But the 
Prefident for the Commons begins and 
ends bis Oration on bis knees. Whilfi the 
Prefident for the Clergy ffeaks, the refl 
ofthat Order rife up, and fland bare, till 
they are bid by the King to fit down, and 
be covered, and fo the like for tke Nobi- 
lity. But whilft the Prefident of the Com- 
mons fpeaks, the reft are neither bidden to 
fit, or be covered. Thus the Grievances 
and Demands being delivered, and left 
to the King and His Counjel, the Gene- 
ral Affembly of the three Eftates endeth, 
Atque ita totus actus concluditur. 

Thus it appears, the General Affembly 
was but an orderly way of prefenting the 
Publick. Grievances and Demands of the 
whole Kingdom, to the confideration of the 
King : Not much unlike the antient 
Ufage of this Kingdom for a long time, 
mhen all Laws were nothing elfe but the 
“On Kings 


The Author's Preface, 

King's Anfwers to the Petitions prefented 
to Him in Parliament, as is apparent by 
wery many Statutes, Parliament-Rolls, 
and the Confeffton of Sir Edw. Coke. 

2. In Scotland, about twenty dayes.be. 
jore the Parliament begins, Proclamati- 
on ts made throughout the Kingdom;to de» 
liver in tothe King’s Clerk or Mafler. of 
the Rolls, all Bills to be exbibited that 
Selfeons, before a certain day: then are 
they brought tothe King, and perufed by 
Fim: and onely fuch as he allows are put 
into the Chancellour’s band, to be pro- 
pounded in Parliament. and none others : 
And if any man in Parliament fpeak. of 
another matter, than is allowed by the 
King, the Chancellour tells him, there is 
_ no fuch Bill allowed by the King. When 
they have palfed them for Laws, they are 
prefented tothe King, who, with bis Sce~ 
pter put into His hand by the Chancellor, 
ratifies them, and if there be any thing 
the King diflikes, they raze it out befcre. 
es 3. In 
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3. Inireland, the Parliament, as ap- 
pears by a Statute made in the Tenth 
year of Hen. 7. c..4. is to be after this 
manner: No Parliament is to be holden 
but at {uch Seafon as the King’s Lieute- 
nant and Councel there, do firft certifie 
the King, under the Great Seal of that 
Land, the Caufes andConfiderations,and 
all Juch A&is as they think fit [hould pafs 
in the faid Parliament. And {uch Cau- 
fes and Confiderations, and Aéts affirmed 
by the King and his Councel to be good 
and expedient for that Land: And His 
Licence thereupon as well in affirmation 


ofthe faid Caufes and Atis, as tofiummon 


the Parliament under His Great Seal of | 


England had and obtained. That done, 


-aParliament to be bad and holden after 


the Form.and E%e& afore rebearfed , and 
if any Parliament be holden in that Land 
contrary tothe Form and Provifton afore- 
faid , it is deemed void, and of none Ef- 
fein Law. It wprovided, that all fuch 
Bills 
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The Author's Preface, 
Bills as fball be offered to the Parliament 
there; hall firft be tranfinitted hither 
under the Great Seal of that Kingdom, 
and having received Allowane and Ap- 
probation bere, fhall be put under the 
Great Seal of this Kingdom, and fo re- 
turned thither to be preferred to the Par- 
liament, By a Statute of 3 and 4. of 
Philip and Mary, for the expounding of 
Poynings Ad, it is ordered, for the 
King's Pajfing of the faid AGs in fuch 
Form and Tenor as they fbould be fent 
into England, or ele for the Change of 
them, or any part of them. 

After this fhorter Narrative of the U- 
fage of Parliaments in our Neighbour 
and Fellow Kingdoms, it is time the in- 
quilitio magna of our own be offered to 
the Verditt or Judgment of a moderate 
and intelligent Reader. 
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‘Monarchy. 


A Succin® uininaicn of the Fundamen- 
tals of Moxarchy, both in this and other 
Kingdoms, as well about the Right of Power 
in Kings, as. of the. beg es Natural Liberty 
of the People ‘ 


A Queftion never er yet 1 Difpeted, though mot 
necelfary in thefe Times. 


Lucan. Lib. 3. 


LIBERTAS (—) Populs quem Regna coercent 
Libertate Perit sms 


——Neque enim'hibertas gratior alla a et 
Quam Domino fervire bono—— Claudian. 
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| The Argument. : i 
_ | ) 

| f Prefentment of divers Statutes, Records, and | 
| other Precedents, explaining the Writs of Sum- | 
mons to Parliament: fhering, , | 

) 


i) I. That the Commons by their Writ are onely to 
| a Perform and Confent to the Ordinances of Parliament. \ | 


Il. That the Lords or. Common Councel by their 
Writ are only to Treat, and give Counfel in Patlia- 
ment. 


TI. That the King Himfelf only Ordains and makes 


Laws, and is Supreme Fudge in Parliaments 
With the Suffrages of 4 
Hen. de Bracton. Hen. Spelman. 2 S| 
Jo. Britton. Jo. Glanvil. 
Tho. Egerton. Will. Lambatd. be 
Edw. Coke. Rich. Crompton l 4 D 
Walter Raleigh Will. Cambden, and  *, 


Rob. Cotton. Jo. Selden. a at 
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GRAND. INQUEST. 


Touching 


Our Sovereign Lord the King, 
and His Parliament. 


{Very Free-holder that hath a Voice in the 
Election of Knights, Citizens or Bur- 
. geffes for the Parliament, ought to know ~ 

Ad with what Power he trufts thofe whom 
A payee becaufe fuch Truft is the Foundation of 
the Power of the Houfe of Commons. 

A Writ from the King to the Sheriff of the Coun- 
ty, is that which gives Authority ard. Commiffion 
for the Free-holders to make their Ele@ion at the 
next County-Court-day after the Receipt of the 


Writ; and in the Writ there is alfo expreffed the 


Duty and Power of the, Knights, Citizens and Bur- 
geffes that are there elected. 
: B The 
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~ The means to know what Truft, or Authority 
the Country or Free-holdérs confer, or beftow by 
their Election, isin this, as in other like Cafes, to 
have an eye'to the words of the Commiffion, or 
Writ it felf: thereby it may be feen whether that 
which the Houfe of Commons doth aé be within 
the Limit of their Commiffion: greater or other 
Truft than is ‘comprifed in’ the Body of the Writ, the 
Free-holders do ‘not or canhot give if they obey 
the Writ: the Writ being Latine, and not. extant 
in Englifh, few Free-holders underftand it, and 
fewerrobferve it» F-have rendred it in Latine and 


Englifh. | 


Rex Vicecomiti falut’. ec. 


Via deAdvifamento & Affenfa Concilit noftri pro 
quibufdam arduis & urgentibus Negotiis, Nos, {ta- 


ium, & defenfionem'regni noltri Angle, et Ecclefie 
Anglicane concernen’, quoddam Parliamentum noftrum 
apud Civitatem noftram Weft. duodecimo die Novembris 
prox. futur teneri ordinavimus, @ ibid. cum Prelatis 
Magnatibus ;¢& Proceribis ditti regni noltri colloquium 
habere. & tract: Tibi precipimus firmiter injungentes 
quod facta proclam. in prox. comitat’ tuo polt receptionem 
hujus brevis nojtri tenend’ die & loco predict. duos milit’ 
gladiis cinti. magis idoneos & difcretos comit’ preditti, 
& de qualib, civitate com’ illius duos Cives, & de quo- 
liber Burgo duos Burgenfes de difcretior & magis fuffi- 
cientibus libere & indifferenter per illos qui proclam’ hu- 
jufmodi interfuerint juxta formam ftatutorum inde edit’ 
ce provis’ eligi, & nomina eorundum milit’, civium & 
Burgenfium, fic eleciorum in Guibufdam indentur’ inter 
ze illos qui bujufmodi election’ interfuerintinde ae 

ena’ 
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end five bujufmodi electi prefentes fuerint vel abfentes, 
inferi': (que ad ditt’ diem & loenm venire fac. Tra 
quod idem milites plenam & fufficientem poteftatem 
fe'& communitate comit’ predifi, ac di? Cives & Bur- 
genfes pro fe & communitat’ Civitatum & Burgorum prem 
diciorum divifim ab ipfis babeant,ad faciendum & confen- 
tiendum his que tunc ibid’ de communi Confilio dittireg. 
nojtri ( favente Deo) contigerint ordinari fuper negotizs 
ante ditt: Tra quod pro defecin -poteftatis ‘buju{modt, 
Sex propter improvidam eleCtionem milit’ civium aut Bure 
genfiem predictorum, ditta negotia infetta ‘non remaneant 
quovifmodo. Nolumus autem quod tu nec aliquis alins 
vie’ dithi reg. noftri aliqualiter (it electus. Et elettionem 
illam in pleno comitatu fattam, diltinéie & <aperte fub 
figillo tuo & figitlis eorum qui electioni ill interfuerint, 
nobis in cancellay’ noftram ad dit? diem’& locum certie 
fices indilate, remittens nobis alteram partem indentne 
rarum predictarum prefentibus confut? una eum boc bre- 
vee. ‘Tefte meipfo'apud Weftmon. 


The King'to the Sheriff of Greeting. 
WAV Has by the Advice and Confent of our 


*“Counceel, for certain dificult and urgent 

* Bulinefles concerning Us, the State ‘and Defence of 
“our Kingdom‘ of England, and the Englifh Church : 
© We have ordained ‘a certain Parliament of ours, ‘to 
*be held at Our City of the day 
er next enfuing, and there to have 
“Conference, ‘and to treat ‘with the Prelates; Great 
*men‘and Peers of cur faid. Kmgdom. We com- 
“mand and ftraitly enjoyn you, that making Procla- 
‘mation ‘at the next County-Court after the Re- 
“ceipt of this our Writ, to’be holden ‘the day, and 
Ba place 
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“ place aforefaid: You caufe two Knights, girt with 
‘ Swords, the moft fit, and difcreet of the County 
‘ aforefaid : and of every City of that County two 
‘Citizens ; of every Borough, two Burgeffes of the 
‘difcreeter and moft fufficient 5 to be freely, and in- 
“differently* chofen by them who thall be prefent at 
*fuch Proclamation, according to the Tenor of the 
* Statutes in.that cafe made and provided: and the 
‘ Names of the faid Knights, Citizens and Burgeffes 
©{o chofen, to be inferted in certain Indentures to be 
*.then made between you,and thofe that fhall be pre- 
© fent at {uch Election,whether the Parties fo elected 
« be prefent,or abfent : and fhall make them to come 
“at the faid day, and Place: fo that the {aid Knights 
“for themfelves, and for the County aforefaid,. and 
‘the faid Citizens, and Burgeffes for themfelves,and 
‘the Commonalty of the aforefaid Cities, and Bo- 
‘roughs, may, have feverally from them, full and 
‘f{ufhicient Power to Perform, and to Confent to 
“thofe things which then by the Favour of God 
“hall there happen to be ordained by the Common- 
“ Councel of our faid Kingdom, concerning the Bufi- 
‘neffes aforefaid: So that the Bufinefs. may not by 
‘any means remain undone for want of fuch Power, 
‘or by reafon of the improvident Eleétion of the 
* aforefaid Knights, Citizens, and Burgeffes. But 
“We will notin any cafe you or any other Sheriff 
‘of Our faid Kingdom fhall be elected; And at 
‘the Day and Place aforefaid, the faid Election 
“made in the full County-Court, you {hall certifie 
* without Delay to Us in our. Chancery under. your 


“Seal, and the Seals of them which fhall be prefent 


‘at that Election, fending back unto Us the other 
* part of the Indenture atorelaid affiled to thefe Pre- 
‘ fents, 
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¢fents, together with this Writ. Wéitnefs Our Self 
at Weftminfter. . 

By this Writ we do not find that the Commons 
are called to be any part of the Common Councel of 
the Kingdom, or of the Supream Court of Fudicature, 
or to have any part of the Legiflative. Power, or to 
Confult de arduis regni negotiis, of the difficult Bufi- 
nefles of the Kingdom. The Writ only fayes, the 
King would have Conference, and Treat with the Pre- 
lates, Great men, and Peers: but not a word of 
Treating, or Conference with the Commons; The 
Houfe of Commons which doth not minifter an 
Oath, nor fine, nor imprifon any, but their own 
Members (and that but of late in fome Cafes) can- 
not properly be {aid to be a Court at all; much lefs 
to be a part of the Supream Court, or higheft Judi- 
cature of the Kingdom: The conftant Cuftom, even 
to this day, for the Members of the Houfe of Com- 
mons to ftand bare, with their Hats in their Hands 


‘in the Prefence of the Lords, while the Lords fit 


covered at all Conferences, is a vifible argument, 
that the Lords and Commons are not fellow Com- 

miffioners, or fellow Counfellors of the Kingdom. 
The Duty of Knights, Citizens, and Burgeffes, 
mentioned in the Writ, is only ad Faciendum, & 
Confentiendum, to Perform and to Confent*to {uch 
things as fhould be ordained by the Common Councel 
of the Kingdom; there is not fo much mentioned 
in the Writ as a Power in the Commons to diffent. 
When a man is bound to appear in a Court of Juftice, 
the words are, ad Faciendum & recipiendum quod ei 
per curiam injungetur: which thews, that this word 
Faciendum is ufed asa Term in Law to fignifie to 
give Obedience: For this, we meet with a Precedent 
B 3 even 
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even as ancient as the Parliament-Writ it felf; and 
it is concerning Proceedings in Parliament. 33. Ed.1. 
Dominus Rex mandavit vicecom’ quod. &c. fummon? Ni- 
colaum de Segrave, ¢ ex parte Domini regis firmiter 
et injungeret, quod effet coram Domino Rege in proximo 
Parl. &c. ad audiendum voluntatem ipfius Domini Re- 
giv Ge. Et ad Faciendum & recipiendum ulterius quod 
curia Domini Regis confideraret in Premiffis: ‘Our Lord 
“¢ the: King commands the Sheriff to fursmon Nicho- 
“ las Segrave to appear before the Lord our King in the 
“next Parliament to hear the Willof the Lord our 
*¢ King himfelfjand to Perform and receive what the 
“ Kings Court fhall further confider of the Premifes. 
Sir Ed. Coke to prove the Clergy hath no Voice 
in Parliament; faith, that by the Words cf their 
Writ their Confent was only to {uch things as mere or- 
daincd by the Common Councel of the Realm. ¥f this 
argument of hisbe good, it will deny alfo Voices 
to the Commons in Parliament, for in their Writ are 
the felf-fame words,v7z.to confent to fich things as were 
ordained by the Common Councel of the Kingdom. Sir 
Edw. Coke concludes, that the Procuratores Cleri, 
have many times appeared in Parliament, as Spiritual 
Affiftants, to Confider, Confult, and to Confent but 
never had voice there; how they could confult, and 
Confent without Voices he doth not fhew: Though 
the Clergy (as he faith) oft appeared in Parliament, 
yet was it only ad confentiendum, as 1 take it, and 
not ad faciendum, for the Word Faciendum is omit- 
ted in their Writ; the caufe, as ] conceive is, the 
Clergy, though they were to affent, yet by reafon 
of Clerical Exemptions, they were not required to Per- 
form all the Ordinances or Acts of Parliament. 
But fome may think, though the Writ doth not 
exprefs a Calling of the Knights, Citizens, and 
Bur. 
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Burgeffes to be part of the Common Councel of the 
Kingdom ; yet it fuppofeth ita thing granted, and 
not to be queftioned, but that they area part of the 
Common Councel, 

Indeed if their Writ had not mentioned the Call- 
ing of Prelates, Great men, and’ Peers to Councel, 
there might have been a little better colour for fuch 
a Suppofition : but the Truth is, fuch a Suppofition 
doth make the Writ it felf vain and idle ; for it is 
a fenfelefS thing to bid men affent to that which 
they have already ordained: fince ordaining is an 
Affenting, and more than an Affenting. — 

For clearing the meaning and fenfe of the Writ,and 
Satisfaction of fuch as think it impoffible but that 
the Commons of England have alwayes been a part 
of the Common Councel of the Kingdom, 1 hall infitt 
upon thefe Points.1. That anciently the Barons of Eng- 
land were the Common Councel of the Kingdom.2. That 
until the time of Hen. 1. the Commons were not 
called to Parliament. 3. Though the Commons were 
called by Hen. 1, yet they were not conftantly called, 
nor yet regularly eleéted by Writ until Hen.3. time. 

For the firft point M. Cambden in his Britania, 
doth teach us, that in the time of the Englifh Saxons, 
and in the enfuing Age,a Parliament was called,Commune 
concilium, which was (faith he) Prefentia Regis, Pre- 
latorum, Procerumque collectorum, the Prefence of the 
King, Prelates and Peers affembled; No mention of 
the Commons: the Prelates and Peers were all Barons. 

The Author of the Chronicle of the 
G@haiceh of Lichfield, cited by Mi Seiden 8 Oe? 
faith, Poftquam Rex Edvardw, ec. Concilio Baro- 
num Anglie, Sc. After King Edward was King; 
by the Councel of the Barons of England he revived a 

| B4 Law 
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Lave which had layen afleep threefcore and Seven years: and 
this Law was called the Law of St. Edward the King. 

In the fame Chronicle it is faid, that Will, the 
Conquerour anno regni fui quarto apud Londin’®, had 
Concilinm Baronum Suorum, a Councel of bis Barons. 
And of this Parliament it is,that his Son Hen.1 {peaks, 
faying, I reftore you the Laws of King Edward the Con- 
Feffor,with thofe amendments wherewith my Father a- 
mended them by the Councel of his Barons. 

In the fifth year, as M. Selden thinks, of the Con- 
querour, was a Parliament or Principum conventus, an 
Affembly of Earls and Barons at Pinenden Heath in 
Kent, in the Caufe between Lanfranke the Arch-bifhop 
of Canterbury, and Odo Earl of Kent. The King 
gave Commillion to Godfrid,then Bithop of Con/tance 
in Normandy, to reprefent His own Perfon for Hear- 
ing the Controverfie (as faith M. Lambard;) and 
caufed Egelrick the Bifhop of Ghichefter (an aged 
man, fingularly commended for Skill in the Laws 
and Cuftomes of the Realm) to be brought thi- 
ther in a Wagon for his Affiftance in Councel: Com- 
manded Haymo the Sheriff of Kent to fummon. the 
whole County to-give in Evidence: three whole 
dayes {pent in Debate : in the End Lanfranke and the 
Bithop of Rochefter were reftored to the Poffeilion of 
Detling and other Lands which Odo hath withholden. 

21. Ed. 3. fol. 60. There is mention of a Parli- 
ament held under the fame King Willi- 
apa Selden. om the Conquerour, wherein all the Bi- 
hobs of the Land, Earls and Barons, made an Ordi- 
nance touching the Exemption of the Abby of Bury fron 
the Bifhops of Norwich. 

In the tenth year of the Conguerour: Epifcopi, 
Comites, @ Barones regnt regia poteftate ad univerfalem 
Synoq 
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Synodum pro caufis audiendis € traGandis convocati 
{aith the Book of We/tminjter. | 

In the 2 year of William 2.there wasa Parliament 
de cunttis regni Principibus , another which had Selden 
quofqsregni proceres : Allthe Peers of the Kingdom. i 
- In the feventh year was a Parliament at Rocking- 
ham-Caftle in Northampton-fhire. Epifcopis, Abba- 
tibus cunctique regni Principibus una coeuntibus. 

A year or two after, the fame King, de tatu reg- 
ni atiurus, Kc. called thither, by the Command: 14, 
of bis Writ, the Bifhops, Abbots, and all the 
Peers of the Kingdom. 

At the Coronation of Hen. 1. All the People of 
the Kingdom of England were called, and .,,, 
Laws were then made; but it was Per Com- 
mune Concilium Baronum meorum, by the Common 
Councel of my Barons. 

In his third year, the Peers of the Kingdom were 
called without any mehtion of the Com- 4/1. 
mons: and another a while after, confenfz Co- 
mitum & Baronum,by the confent of Earls and Barons. 

Florentius Wigorienfis {aith,thefe are Statutes which 
Anfelmeand all the other Bifhops in the Prefence of 
King Henry, by the affent of bis Barons ordained: and 
in his tenth year, of Earls and Peers and in his 23. 
of Earls and Barons. In the year following the 
fame King held a Parliament, or great Councel with 
His Barons Spiritual and Temporal. 

King Hen. 2. in his tenth year had a great Coun- 
cel or Parliament at Clarendon, which was an Aflem- 
bly of Prelates and Peers. 

22. Hen. 2. faith Hovenden, was a great Coun- 


-cel at Nottingham, and byathe Common Councel of 


the Archbifhops, Bifhops, Earls and Barons, the King- 
dom 


eP 
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dom was divided into fix parts. And again, Hovenden 


faith, that the fame King at Windfor. (apud Winde- — 


Shores) Communi Concilio of Bifoops, Earls, and Ba- 
rons, divided England into four Parts. And in his 
21 year a Parliament at Windfor’ of Bifhops, Earls 
and Barons. And another of like Perfons at Nor- 
thampton. 

King Richard 1. hada Parliament at Nottingham, 
in his fifth year, of Bifhops, Earls, and Barons: This 
Parliament lafted but four days, yet much was done 
in it: the firft day the King diffeifeth Gerard de Can- 
vil of the Sherifwick of Lincoln, and Hugh Bardolph 
of the Caftle and. Sherifwick of York. The fecond 
day he required judgment againft his Brother Fobn, 
who was afterwards King; and Hugh de Novant 
Bifhop of Coventry. The third day was granted to the 
King of every Plow-land in England 2 5. He required 
alfo the third part of the Service of every Knights Fee 
for his Attendance into Normandy, and all the Wooll 
that year of the Monks Cifteanx, which, for that it 
Was grievous, and unfupportable, they fine for Mo- 
ny. The laft day was for Hearing of Grievances: 


and fo the Parliament brake up And the fame year 


held: another at Northampton of the Nobles of the 
Realm, 
King Foba, in his fifth year, He and bis Great men 
Selden, ets Rex & Magnates convenerunt: and the 
Roll of that year hath Commune Concilium Ba- 
yorum Meoruzm, the Common Councel of my Barons 
at Winchefter. 


In the fixth year of King Henry 3. the Nobles 


granted to the King, of every Knights Fee, tro Marks - 


an Silver. 
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In the feventh year he had a Parliament at. Lon- 
dot, a. Affembly of Barons. In his thirteenth year 
an Affembly of the Lords at: Weftminfter. Yn his 
fifteenth year of Nobles: both: Spiritual and Tem- 


poral. 


M. Par. faith that 20. H. 3. Congregatifunt Mag- 
nates ad colloquium de negotiis regni tratiaturi, the 
Great men were called to confer and treat of the 
Bufinefs of the Kingdom. And at Merton, Our Lord 
the King granted by the Confent of his Great men, That 
hereafter Ufiry foould not run againft a Ward from the 
Death of bis Anceftor. 

21. Hen. 3. The King fent his Royal Writs, com- 
manding all belonging to His Kingdom, that is to fay, 
Arch-bifhops, Bifhops, Abbets and Priors in{talled, 
Earls and Barons, that they fhould all meet at London, 
to treat of the Kings Bufine{s touching the whole King- 
dom: and at the day prefixed, the whole multitude 
of the Nobles of the Kingdom met at London, faith 
Mat. Weftminfter. 

In his 21 year, At the Requeft, and by the Conngel 
of the Lords, the Charters were confirmed. 

22. Hen. 3. At Winchefter the King fent his Royal 
Writs to’ Arch-bifhops, Bifbops, Priors, Earls and Ba- 


rons, to treat of Bufinefs concerning the whole King- 


dome. 

32. Hen. 3. The King commanded all the Nobility of 
the whole Kingdom to be called to treat of the State of 
His Kingdom. Mat. Weftm’. 

49. Hen. 3. The King had a Treaty at Oxford 
with the Peers of the Kingdom. M. Weftminfter. 

Ata Parliament at Marlborow 55. Hen. 3. Sta- 
tutes were made by the Affent of Earls and Barons. 


ere 
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Here the Place of Bracton, Chief Jultice in this 
Kings time, is worth the obferving; and the rather 
for that it is much infifted on’ of late; to make for 
Parliaments being above the King.» The words in 
Bratton are, The King hath a Superiour, God alfo the 
Law by which he is made King 3 alfo his Court, viz. 
the Earls and Barons. The Court that was faid in 
thofe days to be above the King was a Court of Earls 
and Barons, not a Word of the Commons, or the 
reprefentative Body of the Kingdom being any part 
of the Superiour Court. Now for the true Senfe 
of Bracons words, how the Law, and the Court of 
Earls and Barons, are the Kings Superiours 5 they 
mutt of Neceffity be underftood to be Superiours, fo 
far only as to advife, and dire¢t the King out of his 
own Grace and Good Will only: which appears 
plainly by the Words of Braéion himfelf,, where, 
{peaking of the King, he refolves thus, Nec poteft ei 
neceffitatene aliquis imponere quod injuriam fuam corrigat 
& emendat, cum fuperiorem non habeat nift Deum, & 

Satis e erit ad penam, quod Dominum expettat ultorem. 
Nor canany man put a neceffity upon Him to correct 


and amend his Injury unlefs he will himfelf, fince © 


he hath no Superiour but-God; it will be fufficient 
Punifhment for him, to expect the Lord an avenger. 
Here the fame man, who {peaking according to fome 
mens Opinion faith, the Law and Court of Earls and 
Barons are {uperiour to the King in this place tells 
us himfelf, the King hath no Superiour but God: the 
Difference is eafily reconciled ; according to the Di- 
{tinction of the School-men the King és free from the 
Coatiive Power of Laws or Councellors: but may be {ub- 
ject to their Direétive Power, according to his own 
Will: that is God ‘can only compell, but the 
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Law. and. his» Courts may  advife’. Hime. 

Rot. Parliament. 1 Hen. 4. nu..79. the Commons 
exprefly afirm, Judgment in Parliament belongs to the 
King and Lords. | 

Thefe Precedents fhew, that from the Conquett 
untill.a great part of |Hem’y the Third’s Reign (in 
whofe dayes it is thought! the Writ for Election 
of Knights, was framed ) which is about two hun- 
dred years, and above a third part of the time fince 
the Conqueft to our dayes, the, Barons made|the Par- 
liament- or. Common Councel of the Kingdom’:, under 
the name of Barons; not only-the Earls, but the Bi- 
fhops alfo were Comprehended, for the Conquerour 
made ;the  Bifhops’ Barons. Therefore it is no fuch 
great Wonder, that in the Writ, we find the Lords 
only to’ be the Counfelleurs, and. the Commons Called 
only to perform and confent to. the Ordinances. 

Thofe there be who feem to,believe. that.,under 
the word Barons, anciently the Lords of Court-Ba- 
rons were Comprehended, and that they were Cal- 
led to Parliament as Barons 5 But. if this could..be 
proved to hdve, been at any time true, yet. thofe 
Lords of Court-Barons were not. the reprefentative 
Body of the Commons of England, except it cancbe 
alfo proved that; the Commons, or Free-holders of 
the Kingdome chofe {uch !Lords of Court-Barons to 
be prefent, im Parliament.. ‘The ‘Lords of Manors 
came not at firft. by Eleétion of the People, as Sir 
Edw. Coke, treating, of the inftitution of Court-Ba- 
rons, refolves us in thefe words: By the Laws) and 
Ordinances of ancient Kings, and.efpecially of King Al- 
fred, it appeareth, that the firft. Kings of this Realm 
had all the Lands of England in Demeany and les 
grand Manors and Royalties they referved to themfélves, 


and 
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and of theremnant they, for the Defence of the Reabn, 
enfeoffed the Barons of the Realm’ with Such Furifdi- | 
citon as the Court-Baron nov hath, Coke’s Inftitutes, 
Firft part, Fol. 58. | 
Here, by the way, I'cannot but note that if the 
fir Kings bad all the Lands of England in Demean, as 
Sir Edward Coke faith they had; And if the itt 
Kings were chofen by the People, (as many think 
they were) then furely out Forefathers were a very 
bountiful: (if nota prodigal) People, to give all the 
Lands of the whole Kingdom to their Kings, with 
Liberty for them to keep what they pleafed, and to 
give the Remainder to their Subjects, cloge’d and 
cumbred ‘with a Condition to defend the Realm : 
This iscbut an ill fign of a limited Monarchy by ori- 
ginal Conftitution or'Contraé. But to conclude the 
former Point, Sir Edpurd Coke’s Opinion is, that 
in the-ancient Laws,under the name of Barons were com- 
prifed all the Nobility. 
This Doéttine of the Barons being the Common 
Couacel, doth difpleate many, and is denied, as 
tending to the Difparayement of the Commons, and — 
to the Difcredit, and‘Confutation of their Opinion, 
who teach, that the Commons are affigned Councellors 
to the King by the People, therefore I will call in Mr. 
Pryn to help us with his Teftimony : Hé in his Book 
Of Treachery and Difloyalty @c. proves that before the 
Conquelt, by the Laws of Edward the Confeffor, 
cap. 17. The King by his Oaths vas to do Tuftice by 
the Councel of the Nobles of bis Realm. He alfo re- 
folves, that the Ezrly und Barons in Parliament are 
above the King,and: ought to‘bridle him, when be exorbi- 
tates from the Lams. He further télls us, the Peers and 
Prelates hive oft tranflated the Grown from the right Heir, 
1. Ele- 


eer 
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r. Electing ‘and Crowning Edward, who wasille 
gitimate’, thd putting by Ethelred, ‘¢he'right Heir after 
Edgars deceafe. 

2. Electing and Crovoning Canutus, 2 meer Fo- 
reigner, in oppofition to Edmund the right Heir to King 
Ethelred. | 

3. Harold and Haxdiknute, both elected Kings fic- 
ceffively without titles Kdmund wad Alfred the right 
Heirs ‘being dipoffeffed. | 

4. The Enghifh Nobility, upon the Death of Harold, 
enacted tha¥ none of the Danifh blond Yhould any more 
reign over them. ‘ 

5. Edgar Etheling, whoball bet Title, was réejecieds 
and Harold eleéted-and crowned King. 

6. In the fécond ‘and ‘third year of Edw. 2. the 
Peers and Nobles of the Land, feeing themfelves contemn- 
ed, entreated the King to manage the Affairs of “the 
Kingdome by the Councel of bis Barons. ‘He ‘gave bis 
Affent, and {ware to ratifie what the Nobles ordained 5 
and one of théir Articles was, that be would thence- 
forward order all the Affairs of the Kingdom ‘by ‘the 
Conncel of bis Clergy and Lords. 

7. Williatn Ruufiss, finding ‘the greateft part of the 
Nobles again|t bim, fware to Lanfranke that af they 


_ would choofe himfor King, ‘he would abrogate their over= 


bard Laws. | 

8. The Beginning, faith Mr. Pryn, of the Charter 
of Hen. 1. is obférvable, Henry by the Grace of God of 
England, &c.. Know ye, That by the Mercy of God and 
Common Coudcel of the Barons of the Kingdom, I am 
Crowned King. 

9. Maud the Emprefs, ‘the'right Heir, was put by 
the Crown by the Prelates ‘and’ Barons, and Stephen, 
Eérl of Mortain, who bad no ‘good Title, affembling the 
Bifh- 
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Bifhops and Peers, promifing the amendment of the Laws 
according to all their Pleafures and Liking, was by them 
all proclaimed King. mn 

10. Lewis of France Crowned King by the Barons, 
in ftead of King John. 

All thefe Teltimonies from Mr. Pryn may fatisfie, 
that anciently the Barons were the Common. Councel, 
er Parliament of England. And if Mr. Prya could 
have found-{o much Antiquity, and Proof for the 
Knights, Citizens, and Burgeffes, being of the Com- 
mon.Councel: 1 makeno doubt but we fhould have 
heard from him in Capital Characters: but alas! 
he meets not with fo much as thefe Names in thofe 
elder Ages. He dares not fay the Barons were af- 
figned by the People, Councellors to the King 3 for he 
tells us; every Baron in Parliament doth reprefent his 
own Perfon, and {peaketh in bebalf of bimfelf alone s 
but an the Knights, Citizens, and Burgeffes, are repre- 
Sented the Commons of the whole Realm: therefore every 
one@rof the Commons hath a greater voice in Parliament 
than the greateft Earl in England. Neverthelefs Matter 
Pryn will be very well content if we will admit 
and: {wallow thefe Parliaments of Barons for the re- ° 
prefentative Body of the Kingdom; and to that Pur- 
pofe he cites them, or tono Purpofe.at all. But to 
prove the Treachery and Difloyalty of Popith Parli- 
aments, Prelates, and Peers,to their Kings: whichis 
the main Point, that Mafter Pryn by the Title of his 
Book is to make good, and to prove, 

As to the fecond Point which is, That.untill the 
time of Hen. 1. the Commons were not. called to 
Pailiament : befides, the general Silence of Antigui- 
ty which never makes mention of the Commons 
Coming to Parliament untill that time; our Hiftories 
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fay, before his time only certain of the Nobility were 
called to Confultation about the moft important. affairs 
af the State: He caufed the Commons alfo to be affembled 
by Knights, Citizens, and Burgeffes of their own At 
pointment + much to the fame, Purpofe writes Sir 
Walter Raleigh, {aying, itis held that the Kings. of 
England had no formal Parliaments till about the 18th 
year of King Hen..1. For in bis Third year, for the 
Marriage of his Daughter, the King raifed a Tax upon 
every Hide of Land, by the Advice of His Privy Councel 
alone. And the Subjects. (faith he ) foon after this 
Parliament was eftablifhed, began, to fland upon Terms 
sith their King, and drew from him by ftrong hand, 
and their Swords, their Great Charter, it was after 
the eftablifoment of the Parliament, by colour of it, that 
they had fo great Daring. If any defire to know the 
caufe why Hen, 1. called the People.to Parliament, 
if was upon no very good Occalion, if we believe 
Sir Walter Raleigh; The Grand Charter (faith he) 
mas not originally granted Regally and freely, for King 
Hen. 1. did but ufurp the Kingdom, and ‘therefore. the 
better to affure himfelf againjt Robert bis elder Brother, 
he flattered the People with thofe Charters: yea,King John 
that confirmed them, bad the like Refpect: for Arthur D. 


of Britain wag the undoubted Heir of the Crown, upon 


whom John ufurped : fa thefe Charters bad their original 
from Kings, de facto, but not de jure :_ and then after- 
wards his Conclufion is, that the Great Charter bad 
firlt an obfcure Birth by U{urpation, and was foftered, and 
themed ta the World by Rebellion ; in brief,the King cal- 
led the People to Parliament,and granted them Magna 

Charta; that they might confirm to him the Crown, 
The third Point confilts of two parts; Firlt, that 
the Commions were not called unto Parliament until 
Hen, 
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Hen. 3. dayes, this appears by divers of the Precé» 
dents formerly cited, to prove that the Barons were 
the Common Councel. For though Hen. ¥. called all 
the People of the Land to His Coronation, and again 
in the 15. or 18. year of his Reign; yet alwayes he 
did not fo; neither many of thofe Kings that did 
fucceed him, as appeareth before. 

Secondly, for calling the Commons by Writ, 
find it acknowledged in a Book, intituled, The Pri- 
vilege and Practice of Parliaments, in thefe words; In 
ancient times after the King had fummoned His Parli- 
ament, innumerable multitudes of People did make 


their AccefS thereunto, pretending that Privilege of 


Right to belong to them. But King Hen. 3. having 
Experience of the Mifchief, and inconveniences by occa- 
Sion of fuch popular Confufion, did take order that none 
might come to Eis Parliament but thofe who were fpeci~ 
ally fummoned. ‘To this purpofe it is obferved by 
Matter Selden, ibat the firft Writs me find accompanied 
with other Circumftances of a Summons to Parliament, 
as well for the Commons as Lords, is in the 49 of 


Hen, 3. In the like manner Mafter Cambden {peak-' 


ing of the Dignity of Barons hath thefe Words : 


King Hen. 3. ont of @ great Multitude which were’ 
Seditious and turbulent, called the very beft by Writ or’ 


Summons to Parliament for he,after many Troubles and 
Vexations between ihe King bimfelf, and Simon de 
Monefort, with other Baron.- and after appeafed: did 
decree and ordain, That all tiofe Earls and Barons un- 


to whem the King himfelf vouchfafed to direct His 


Writs of Summons fhould come to bis Parliament, and 
no others: but that which be began a little before bis 
Death, Edward 1. and his Succeffours conftantly ob- 
Served and continued. The {aid prudent King Edward 


com 
Ty 
Knigh 
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(ammoned always thofe of ancient Families, that were 
soft wife, to His Parliament, and omitted their Sons 
after their Death, if they were not anfwerable to their Pas 
rents in Underftanding.  Alfo Mafter Camb- 7 tet os 
den in another place faith, that in the time . 
of Edw. 1. felect men for Wifdom and Worth among 
the Gentry were called to Parliament, and their Pofterity 
omitted if they were defedive therein... f 

As the power of fending Writs of Summons for 
Elections, was firft exercifed by Hew. 3. {0 fircceed- 
ing Kings did regulate the Elections, upon fuch Writs, 
as doth appear by feveral Statutes; which all {peak in 
the Name and Power of the Kings themfelves 3 for 
fach was the Language of our Fore-fathets. 
An 5 Ric. 2. c. 4. thefe be the words, The King 
Willeth and Commandeth all Perfons which fhall have 
Summons to come to Parliament 3 and every Perfon that 
doth abfent himfelf (except be may reafonably and ho- 
nefily excufe him to Our Lord the King ) hall be 
amerced, and otherwife punifbed. re | 
_ 7 Hen. 4.0.15. Our Lord the King, at the grievous 
complaint of bis Commons, of the undue Elettion of the 
Knights of Counties, fometimes made of affection of She- 


riffs, and otherwife againft the Form of the Writs, to 


the great flander of the Counties,éc. Our Lord the 
King, willing thercin to provide Remedy, by the Affent 
of the Lords and. Commons, Hath Ordained, That Ele= 
étion foall be made in the full County-Court, and that 
all that be there prefent, as well Suitors as others, halk 
proceed tothe Election freely, notwithftanding any Ree 
quelt, or Command to the contrary. rel 7 

_ It Hen4.c. 1. Our Lord the King Ordained, that 
a Sheriff that maketh an undue Renn, ec. fall ine 
eur the Penalty of 1001. to be paid to Our Lord 
the King. C 2 a, H, 5° 
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. 1H. 5. c. 1. Our Lord the, King, by -the Advice 


and. Affent of the Lords, and the fpecial Inftance and Re- ' 


que of the Commons, Ordained, that the Knights of the 
Shire be not chofen, unlefs they be refiant within the 
Shire the day of the date of the Writ : and that Citi- 
zens and Burgelfes be refiant, dwelling, and free in the 
the fame Cities and Burroughs, and no others, in any 
wife. 

6 Hen. 6. c.4. Our Lord the King, willing to pro- 
vide remedy for Knights chofen for Parliament,and She- 
riffs, Hath Ordained, that they hall have their An- 
Swer, and traverfe to Inqueft of Office found againft 
them. 

8 Hen. 6. c.7« Whereas Elettions of Knights. have 
been made by great Out-rages, and. exceffive number of 
People, of which moft part was of People of no value; 
whereof every of them pretend aVoice equivalent to Wor- 
thy Knights, and Efquires, . whereby Man-flaughters, 
Riots, and Divilions among Gentlemen fhall likely be: 
Our Lord the King hath Ordained, That Knights of 
Shires be chofen by People dwelling in the Counties, 


every of them having Lands or Tenements to the value of ~ 


21. the year at the leat, and that he that fhall be cho- 
Sen, fball be dwelling and. refiant within the Counties. 
10.H.6. Our Lord the King ordained,that Knights 
be chofen by People dwelling, and having 2\. by the year 
within the fame County. 
, 11H. 6.011. The King, willing to provide for 
the Eafe of them that come to the Parliaments and Coun- 
cels of the King by his Commandment, hath ordained, 
that if any Affault or Fray be made on them that come 
to Parliament, or other Councel of the King; the Party 
which made any fuch Affray or Affault, fhall pay double 
Damages,and make Fine and Ranfom at the Kings Will. 
: 23.1.6. 
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23.H.6.c. 15. The King confidering the Statutes of 
tH. 5. c.1.& 8. Hen. 60.7. and the Defaults of 


Sheriffs in returning Knights, Citizens, and Burgeffes, 


ordained 5 | 

1. That the {aid Statutes fhould be duely kept. 

2. That the Sheriffs (ball deliver Precepts to Maiors, 
and Bayliffs to chufe Citizens and Burgelfes. 

3. The Penalty of 100 1. for a Sheriff making an 
untrue Return concerning the election of Knights, Citizen 
and Burgeffes. - Bot 

4. The Penalty of 401, for Maiors or Bayliffs, ma- 
king unirue Returns. | ; ( 

5. Due Eleétion of Knights muft be in the full: Coun- 
2y-Court, between the Hours of Eight and Eleven. before 
200M» 


6. The Party muft begin his Suit within 3 Moneths 


‘after the Parliament-began. 


7. Knights of the Shire (hall. be notable Knights: of 
‘the County, or fuch notable Efquires, or Gentlemen born 
of the (aid Counties as foall be able to be Knights, and 
no man to be {ich Knight which ftandeth in the Degree of 
4 Yeoman, and under. 

The laft thing I obferve in. the Writ for Election 
of Members for Parliament, is, That by the exprefs 
words of the Writ, Citizens and Burgeffes for the 
Parliament were eligible at the County-Court as 
well as Knights of the! Shire, and that. not: only 
Free-holders, but all others, whofoever were prefent 
at the County-Court, had Voices in fuch Elections: 
{ee the Stat. 7. Hen. 4. cap. 15. . 

I havethe longer infifted on the Examination of 

the Writ, being the Power,and AGtions of the Houfe of 
Commons are principally juftified by the Trat which 
the Free-holders commit unto them by virtue of this 
Writ. AG 3 i 
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*_ [would not be underftood to, determine ‘what 
Power the Houfe of Commons doth, or may ex- 
ercile if the King. pleafe: I confine my felf only to 
the Power in the Writ. J am not ignorant-that King 
Fen. 7. in the Caufe. ofthe Duke of Britain, and 
King Fames in the Bufinels of the Palatinate asked 
the Councel of the Houfe of Commons; and not 
only the Houfe of Commons, but. every Subject’ in 
particular by Duty and ‘Allegiance, is bound to give 
his beft Advice to his Sovereign, when he is thought 
worthy to have his Counceliasked. | 

13. Edw.’ 3. nu. 10.‘ All the Merchants of Eng- 
dand were Summoned by Writ to appear at Weltmin- 
flex’ \in proper Perfon, to confer spon. great bufinels’ con- 
cerning the Kings Honour, the Salvation of the Realm, 
and of tbemfelves. > | 

_ In Paffages of publick Councel it és obfervable (faith 
Sir Rob. Cotton) that in ancient times the Kings 
of England did. entertain the Commons with ‘ va 
weighty Caufes, thereby to apt and bind them to a rea- 
dineff of Charges and the Commons to foun Expence have 
warily avoided to give Advice, ° 
* 13. Edm. 3. The Lords and Commons were call- 
ed. to.confult how the domeftick Quiet’ may be pre- 
ferved, the Marches ‘of Scotland defended, and the 

Sea {ecured from) Enemies.” The Peers and Com- 
mons. having’ apart ‘confulted, the Commons defi- 

ted Not to be charged to Councel of things of which 

rs had no Cognifance., de queux ils in’ ont pas de Cogni- 
Phi ibid Quah ual? & Vacae aan oe 

/ "2%. Edw, 3. Jultice Thorp declaring, to the Peers 

and Commons that thé French War begah by their 

Advice: the Truce after by their Affent accepted, 

‘and .now ended: the Kings Pleafure was to 7 

DS ir 8) Uo an a $n Say ég ‘ ps ‘ ti er 
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¢heir Counfel in the Profecution : the Commons, 
being commanded to affemble themfelves, and when 
they were agreed, to give notice to the King, and 
the Lords of the Councel 3 after four days Confulta- 
tion, Humbly defire of the King that he would be advi- 
fed therein by the Lords and others of more Experience 
than themfelves in fuch Affairs. 

6. Ric. 2. The Parliament was called to:confult 
whether the King fhould go in Perfon to re{cue 
Gaunt, or {end an Army. The Commons, after 
two dayes Debate, crave a Conference with the 
Lords, and Six Thomas Puckering (their Speaker) pro- 
tefts, that Councels for War did aptly belong to the 
King and His Lords yet fince the Commons were 
commanded to give their Advice, they humbly wifh- 
ed a Voyage by the King. 

7. Ric. 2. At the fecond ‘Seffion, the Commons 
are willed to Advife upon View of Articles of Peace 
with the French; whether War or fach Amity 
fhould be accepted’; they modeftly excufe themfelves, as 
-t00 weak to Counfel in fo weighty Caufes, But charged 

again,as they did tender their Honour and the Right 
of the King; ‘they make their Anfwer, giving, theiz 
‘Opinions, rather for Peace, than War. 
For fuller Manifeftation of what hath been {aid 
touching the Calling, EleGtion, and Power of the 
Commons in Parliament, ‘it is behooful to obferve 
fome Points delivered by Sir Edw. Coke in his Trea- 
tife of the JurifdiGtion of Parliaments; where, 

Firft, he fairly begins,and lays his Foundation,that 

the High Court of Parliament confifteth of the Kings Mas 
jefty fitting there, and of the three Ejtatess 

1. Lhe Lords Spiritual. 

2. The Lords Lemporal. 

a, « YA 3. And 
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3+ And the Commons. | . 
Hence it is to be gathered, that truly and properly 
it cannot'be called the High Court ‘of Parliament, but 
whilft the King is fitting there in Perfon: {0 that 
the Queftion now’ a-days, whether. the Parliament 
be above the King, is cither falfe ot idle: falfe, if you 
exclude, and idle if you include the King’s Perfon | | 
in the word! Parliament: The cafe ‘truly, put, and 

as it is meant, is, whether the three 'Effates Cor 
which is all one, thé Lords and Commons) affem- 
‘bled in’ Parliament ‘be above the King: and not 
whether the King with the three Eftates be above 

the King :. It appears alfo'that they are much mifta- 
ken, who reckon the,King one of the. three Eftates 

as Mr. Pryn, pag. 20.:and- many others do; for the 
three Eftates make the Body, and the King is Caput, 
Principium, & finis Parliamentor’, as covteffeth Sir 
Edm. Coke. ‘* 

Secondly, Sir Edw. Coke delivers; That certain it Bs 
both Houfes at firft fate together, and that it appears in | 
Edward the Third’s time, the Lords and Commons fate | 
together, and the Commons bad no continual S peaker. If ) 
he mean, the Lords'and Commons did. fit;and Vote —- | 
together in one Body, few there. be. that will be- | 
lieve it, becaufe the Commons never’ were wont to 
lofe, or forego any of their Liberties, or Privileges 3 | 
and for them to ftand sow with: their Hats in their 
hands ( which is no: Magiftratical Pofture ) there, 
where they were wont to.fitand Vote, is an altera- 
tion not imaginable to be indured by.:the Commons. | 
It may be, in former.times, when the Commons had | 
no conftant Speaker, they were oft, and perhaps for 
the moft part, in the fame Chamber, and in the pre- 

fence of the Lords, tqhear the Debates and Con- 
hie ” fuls 
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‘huailons of the Great Councel, but not to fit, and 
‘Vote with them: for when the Commons were to 
Advife among, themfelves, the Chapter-houfe of the 


Abby of Weftminfter was oft-times their place to meet 


in, before they had a fettled Houfe, and their meet- 
ings not being very frequent, may be the reafon, I 
conceive, why the name of the Houfe of Commons 


is not of fuch great Antiquity, or taken notice of ; 


but the Houfe of Lords was only called the Par- 
liament-Houfe: and the Treatife called, Modus te- 
nendi Parliamentum, {peaks of the Parliament as but 
of one Houfe only. . The Houfe, where now, the 
Commons fit in Weftminfter, is but of late Ufe, or 
Inftitution : for in Edward the Sixth’s dayes 
it was a Chappel of the Colledge of Saint 
Stephen, and had a Dean, Secular Canons and 
Chorifts, who were the Kings Quire at his Palace at 
Wi epseatiers and at the diffolution were tranilated to 
the Kings Chappel at White-ball. 

Alfo I read, that Wejtminjter-ball being out of Re- 
pair, Ric. 2. caufed a large Houfe to be builded be- 
twixt the Clock-tower, and the Gate. of the great 
old Hall in the midit of the Palace Court : the Houfe 
was long and. large, made of Timber, covered witht 
Tiles, open on both fides, that all might {ee and hear 
what, was both faid and done: “four thoufand 
Archers ot Chefpire, which were the Kings own 


Stow. 


Guard, attended on that Houfe, and had bouche @ 


Court, and 6 d. by the day. 
Thirdly, he faith, The Commons are to chufe their 
Speaker, but Seeing pis their Choice the King may re- 
fife bim, the Vfew ( asin the conge deflire of a Bi- 
Shop ) that the King doth name a Difcreet, Learned man 
whom the Commons Elegt: rhen the Commons bave 
" cs aide: tig ches 
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chofen, the King may allow of bis Exeufe, and Difals 
iow ie as Sir John Popham was, ( faith his Mar- 
gin. 

E Fourthly, he mforms us, That the firft day of the 
Parliament four Fuftices affiftants, and two Civilians, 
( Mafters of the Chancery ) are appointed Receivers of 
Petitions, which are to be delivered within fix dayes fol- 
dowing : and fix of the Nobility, and two Bifhops, cal- 
ding to them the Kings Learned Councel, when need 
fhould be, to be Tryers of the {aid Petitions, whether they 
were reafonable, good,and neceffary to be offered and pro- 
pounded tothe Lords. He doth not fay, that any of 
the Commons were either Receivers, or Tryers of 
Petitions: nor that the Petitions were to be pro- 
pounded to Them, but to the Lords. 

Fifthly, he teacheth us, that 2 Knight, Citizen, or 
Burgefs, cannot make a Proxy, becaufe he is Elcéted, 
and Trulted by multitudes of People: here a Queltion 
may be, whether 2 Committee, if it be Trufted to at 
any thing, be not a Proxy? fince he faith, the High 
Power of Parliament to be committed to a few, 6 holden 
to be againft the Dignity of Parliaments; and that na 
fuch Commiffion ought to be granted. . 

Sixthly, he faith, The King cannot take notice of any 
thing {aid, or done in the Houfe of Cammons, but by the 
Report of the Houfe. Surely, if the Commons fate 
with the Lords, and the King were prefent, He 
might take notice of what was done in His Pre- 
fence. And J readin Vowel, that the old Ufage was, 
that all the Degrees of Parliament fate together, and 
every man that had there to fpeak, did it openly, before 
the King and bis whole Parliament. 

In the 35 Eliz. there was a Report, that the Com- 
mons were againft the Subfidies, which was * 
; , the 
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the Queen : whereupon, Sir Henry Knivet faid, é 
foould be a thing anfwerable at the Bar for any man to 
yeport any thing of Speeches, or Matters done in the 
Houfe. Sir John Wolley liked the Motion of Secre- 
cys except only the Queen, from rbom, he faid, there 
is no reafon to keep any thing: And Sir Robert Cecil 
did. allow, that the Councel of the Houfe should be 
fecretly kept, and nothing reported in malam partem. 
But if the meaning be, that they might not report 
any thing done here to the Queen, be was altogether 
againit ite 

Seventhly, he voucheth an Enditement or Informa- 
gion in the Kings Bench againlt 39 of the Commons, for 
departing without Licenfe from Parliament, contrary to 
the Kings Inhibition: whereof fix fubmitted to their Fines, 


~ and Edmund Ployden pleaded, he remained continual- 


ly from the beginning to the end of the Parliament 
Note, he did not plead to the Jurifdiction of the 
Court of Kings Bench, but pleaded his conftant At- 
tendance in Parliament, which was an Acknow- 
Iedgment, and fubmitting to the Juri{diction of that 
Court: and had been an unpardonable betraying, of: 
the Privileges of Parliament by fo learned a Lawyer, 
if his Cafe ought only to be tryed in Parliament. 
Eighthly, he refolves, that the Houfe of Lords in 
wheir Houle have Power of Fudicature, and the Com- 
imons in their Houfe: and both Houfes together. He 
brings Recordsto prove the Power of Judicature 
of both Houfes together, but not of either of them 
by it (elf. ‘He cites the 33 Edm, 1. for the Judica- 
ture of both Houfes together: where Nicholas de 
Segrave was adjudged per Prelatos,Comites,& Barones, 
g alios de Concilio, by the Prelates, Earls and Barons, 
and others of the Councel. Here is no mention - 
aye se ye.) Ne chs 
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the Judgment of the Commons.» Others of thé 
Comncel, may mean, the Kings Privy Councel, ot 
his Councel' Learned in the Laws, which are called 
by their Writs to give Counfels but fo are not the 
Commons. The Judgment it felf faith, “ Nicholas 
“de Segrave conteffed his fault in Patliament, and 
“fubmitted himfelf'to the Kings ‘Will: thereupon 


“the King, willing to have the Advice of the Earls 


* Barons, Great men, and others of his Councel, ‘en- 
“ joyned them by the Homage, Fealty, and Allegi- 
“ance which they owed, that they fhould faithfully 
“ counfel Him what Puni(fhment fhodld be infli@ed 
* for {uch a Fa@ » who all, adviling diligently, fy, 
“ That fuch a Fact deferves lof$ of Life and Members. 
thus the Lords ( wefee ) did but Advife the King 
what Judgment to give againft him that deferted 
the Kengs Camp to fight a Ducl in France. 

Ninthly, he faith, Of later times fee divers notable 
Judgments at the Profecution of the Commons by. the 
Lords : where the Commons were Profeécutors, they 
were no Judges, but (as he termes them ) general 
inguifitors, or the Grand Inqueft of the Kingdom. The 
Judgments he cites are but in King: Fames his dayes, 
and. 110 elder, | . 

Tenthly, alfo he tells us, of the Fadicature in the 
Houfe of Commons alone, his moft ancient precedent 
is: but in Queen Elizabeths Reign, of one Tho. Long, 
who gave the Maior of Weltbury 101. to be elected 
Burgefs. 

Eleventhly, he hath a Section, entitled, The Houfe 
of Commons (to many Purpofes) a diftin& Court vand 
faith, Nota, the Houfe of Commons to many Purpofess a 
diftiné Court : of thofe many Purpofes he tells but one, 
‘that is, a ufes to adjourn it felf. Commilfioners Ac. 

| e 
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be but. to examine Witnefles, may Adjourn them- 
(elves, yet are no Court. 


) Fwelfthly, he handles the Previleges. of Parliament, 


where the great Wonder is, that this great Mafter of 
the Law, who hath been oft a Parliament-man, could 
find’ no. other, nor more Privileges of Parliament 
but one, and that is, freedom from Arrefts » which, he 
faith, holds, unlefs in three cafes, Treafon, Felony, and 
the Peace. And for this freedom from Arrelfts, he cites 
Antient Precedents for all thofe in the Houfe of 
Lords, but he brings not one Precedent at all for the 
Commons Freedom from Arrefts, | 


; , 


It is behooful for.a Free-holder to confider what 
Power. is in the Houfe of Peers for although the 
Free-holder have no Voice in the EleCtion of the 
Lords, yet if the Power of that Houfe extend..to 
make Ordinances that bind the Free-holders, it is ne- 
ceffary for him to enquire what and whence that Pows 
er is, and how far it reacheth: The chief Wut of 
Symmons to the Peers was in thefe words, 


AROLUS Dei Gratia, &c. Reverendiffimo ia Chré- 

flo patri. G. eadem gratia Archiepifcopo Cantuarien- 

fi, totius Anglie Primati G Metropolitano, falutem, 
Quia de advifamento & affenfx Concilzi noftrt, pro quir 
bufdam arduis & urgentibus negosiisy Nos ce fLaivin 
ce defenfionem regni noftri. Anglia, & ecclefie Anglica- 
ne concerncutibis, quoddam Parliamentum nofirum apwd 
W. &c. teneri ordinavimus, G ibidem vobifcam, & cum 

‘ceteris Prelatis, Magnatibus. & Proceribus dicii regue 
noftri. Anglia colloquium habere, & tratiatum : Vobes 

in fide, & dilectione quibye nobis tenemint firmiter enpete 

paras, geno 
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gendo mandamus, quod confideratis ditiorum negotiorim 
arduitate, e& periculis imminentibus, ceffante quacunque 
excufatione dittis die & loco perfonaliter interfitis, Nobif- 
cum C cum ceteris Prelatis, Magnatibus, & Proceribus 
predictis, fuper dittis negotis trataturi, ve trumone con- 
cilium impenfuri, & hoc fient Nos e Fonorem noftrnim 
ac falvationem regni predidi, ae ecclefie fancte, expedi- 
tionemas dictorum negotiorum diligitisnullatenus omittatis s 
Premonentes Decanum & capitulum ecclefie veftre Can- 
tuarienfis, ac A rchidiacanos,totumaue Clerum veftre Dio- 
ees, quod idem Decanus & Archidiaconi in propriis per- 
Sons [uis, ac ditim Capitulum per unum, idemque Clerus 
per duos Procuratores idoneos, plenam & fufficientem pote- 
Statem ab ipfis Capitulo & Clero habentes, predittis die & 
Loco perfonaliter interfint, ad confentiendum hiis que tunc 
ibidem de Commune Concilio ipfius Regni Noftri, divina 


favente Clewentia,contigerint ordinari, Tefte Meipfo apud 
Weft. Gc. 


(ARLES by the Grace of God, &e. To the moft 

Reverend Father in Chrift W. by the fame 
Grace Arch-bifhop of Canterbury, Primaté and Mé- 
tropolitan of all England, Health. Whereas by the 
Advice and Affent of our Councel, for certain diffi- 
cult and urgent Bufineffes concerning Us, the State, 
and Defence of Our Kingdom of England, and of 
the Englith Charch: We have Ordained a certain 
Parliament of Ours to be holden at W. @&c. and 
there to have Conference, and to treat with you the 
Prelats, Great men, and Peers of Our faid Kingdom. 
We firaitly Charge and Command, by the Faith 
and Love by which you are bound to Us, that con- 
fidering the Difficulties of the Bulineffes aforefaid, 


and the imminent Dangers, and fetting afide all Ex- 


cules, 
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@ules, you be perfonally prefent at the Day and Place 
aforefaid, te treat and give your Counfel concern- 
ing the faid Bufinefles: And this, as you love Us 
and Our Honour, and the Safeguard of the forefaid 
Kingdom and Church, and the Expedition of the 
faid Bufineffes, you muft no way omit: Forewarn- 
ing the Dean and Chapter of your Church of Can- 
gerbury, and the Arch-deacons, and all the Clergy 
of your Diocefe, that the fame Dean, and the 
Arch-deacon in their proper Perfons, aud the faid 
Chapter by one, and the faid Clergy by two fit 
Proétors, having full and fufficient Power from 
them the Chapter and Clergy, be perfonally - pre- 
fent at the forefaid Day and Place, to Confent to 
thofe things, which then and there fhall happen by. 
the favour of God, to be Ordained by the Com+ 
rnon Councel of our Kingdom.  Witnefs Our Self 
at Weftm. 


The fame Form of Writ mutatis mutandis, con- 
cluding with, you muff no way omit. Witnefs, &c. 
is to the Temporal Barons: But whereas the Spiritu- 
al Barons are required by the Faith and Love; the 
Temporal are required by their Allegiance or Ho- 
mage. 

The Difference between the two Writs is, #hat the 
Lords are to Treat and to Give Counfel » the Commons 
are to Perform and Confent to what is ordained. 

By this Writ the Lords have a deliberative or @ 
‘confultive Power to Treat, and give Counfel in difficult. 
Bufineffes: and fo likewife have the Judges, Barons 
of the Exchequer, ‘the Kings Councel, and the Ma- 
fiers of the Chancery,by their Writs.’ But over and 


befides this Power, the Lords do: exercife a decifive 
or 


{ 
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or Judicial Power, which is not mentioned or fourid. 


in their Writ. 
_ For the better Underftanding of thefe two diffe- 
fent Powers, we muft carefully note the diftinai- 
on between a Fudge and a Counfellor in a Monar- 
chy: the ordinary Duty, or Office of a Fudge is to 
give Judgment, and to command in the Place of the 
King; but the ordinary Duty of a Counfellor is to 
advife the King what he himfelf thall do, or caufe 
to be done: The Fudge reprefents the Kings Perfon 
in bis abfence, the Counfellor in the Kings Prefence 
gives his Advice: Fudges by their Commiffion or 
Inftitution are limited their Charge and Power, and 
in fuch things they may judge, and caufe their Judg- 
ments to be put in Execution: But Coznfellors have 
no Power to command their Confultations to be 
executed, for that were to take away the Sovereign- 
ty from their Prince, who by his Wifdom is to weigh 
the Advice of his Councel, and at liberty to refolve 
according to the Judgment of the wifer part of his 
Councel, and. not always of the greater: In a word;. 
regularly a Counfellor hath no Power but in the 
Kings Prefence, and a Fudge no Power but out of 
his Prefence ; Thefe two Powers, thus dittinguithed; 
have yet {uch Correfpondency, and there is fo neer 
Affinity between the Acts of judging, and counfel- 
ling ; that although the ordinary Power of the Judge 
is to give Judgment: yet by their Oath they are 
bound in Caufes. extraordinary, when: the King 
pleafeth to call them, to be his Counfellors; and on, 
the other fide, although the proper work of a Coun- 
{ellor be only to make Report of his Advice to his 
Sovereign, yct many times for the Eafe only, and by 
the Permiffion of the King, Counfellors are allowed 


by 
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‘fo judge, and command in Points wherein ordinarily 
they Know the mind of the Princes and what they 
do is the act of the. Royal. Power it -{elf: for 
the Councel is always prefuppofed to be united 
to the Perfon of the King, and therefore the De- 
crees of the Councel are ftyled, By the King in his 
Privy Councel. : | . 
.. Toapply this. Diftin@ion to the Houfe of Peers: 
we find originally they are called as Counfellors 
to. the King, and {0 have only a deliberative Power 
{pecified in their. Writ, and therefore the Lords 
do only then properly, perform the Duty. for 
which they are called, when. they are in the 
Kings Prefence,. that. He may have Conference and 
treat with them: the very Words of the Writ 
are, nobifcum ac cum Prelatis, Magnatibus & Pro- 
certbus predittis (uper dittis negotiis trattaturi’ ve- 
(trumque concilium impen{uri, with Us and with the 
Prelates, Great men arid Peers to treat and give 
your councel: the word Nobifcum implicth plain- 
ly the-Kings Prefence. It isa thing in reafon 
moft abfurd, to make the King’ affent to the 
Judgments in Parliament, and allow Him no part 
in the Confultations this were to make the King 
a Subject. Councel lofeth the name of Cozncel, 
and becomes a Command if it put a Necelfi- 
ty upon the King to follow it: fuch Imperions 
Councels, make thofe that are but Counfellors 
in name to be Kings*in Fact: and Kings them- 
{elves to. be but Subjects. _We read in Sir Ro- 
bert Cotton, that towards. the end of the Saxons, and 
the firft times of the Norman Kings, Parliaments {Rood 
in Cuftom-grace fixed to Eater, Whitfontide, and 
Chriftmas and-that at the Kings Court, or Palace, 
Pays 
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Parliaments fate in the Prefence, or Privy Chamber : 
from whence he infers, an Improbability to believe the 
King excluded His own Prefence; and unmannerly for 
Guelts to bar Him their Company who gave them their | 
Entertainment. And although now a-days the Parli- | 
ament fit not in the Court where the Kingshoufhold | 
remains, yet ftill even to this day, to fhew that Par- 
liaments are the Kings Guelts, the Lord Steward of 
the Kings Houfhold, keeps a ftanding Table to enter- 
tain the Peers during the fitting of Parliament; and 
he alone, or fome from, or under him, as the Trea- 
furer, or Comptroller of the Kings Houfhold takes 
the Oaths of the Members of the Houfe of Commons ff 
the firft day of the Parliament. 
Sir Richard Scroop Steward of the Houfhold hy 
of our Sovereign Lord the King, by the Com- shh 
mandment of the Lords fitting in full Parliament in 
the Great Chamber, put 7. Lord Gomeniz and Willi- 
am Wefton to anfwer feverally to Accufations brought 
againft them. | 
| 
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The Necellity of thé King’s Prefence in Parliament, 
ei appears by the Defire of Parliaments themfelves in - 
: ti former times 3 and the Practice of it Sir Robert Cotton 

| proves by {everal Precedents: whence he concludes, 
i shat in the Confultations of State, and Decifions of pri- | 

a vate Plaints, it is clear from all times, the King was | 

ip i not only prefent to advife, but to determine alfo. When- | 
au foever the King is prefent, all Power of judging, 
nil | which is derived from His, ceafeth: The Votes of the §f 
we | Lords may ferve for matter of Advice, the final | 
a Judgment is only the Kings. Indeed, of late years, | 

1; Queen Mary, and Queen Elizabeth,by veafon of their | 
i Sex, being not fo fit for publick Affemblies, have | 


brought it out of Ufe, by which means it is come 
to 
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to pals, that many thihgs which were in former 
times acted by Kings themfelves, have of late beer 
left to. the Judgment of the Peers; who, in Quality 
of Judges extraordinary, are permitted for the Eafe 
of the King; and in His abfence, to determine fuch 
matters as are properly brought before the King 
Him(elf fitting in Perfon, attended with His great 
Councel of Prelates and Peers. And the Ordinances 
that are made there, receive theit Eftablithment ci- 
ther from the Kings Prefence in Patliament, where 
his Chait of State is conftantly placed} ot at leaft 
from the Confirmation of Him, who in all Courts, 
ad in all Caufes is Supréam Judge. Ail Judge- 
ment is by, or under Him 5 it cannot be without; 
much lefs againft his Approbation: The King only 
and none but He, if He were able, _fbould judge all 
Canfes ; faith Bratton, that ancient Chief Juftice in 
Hen, 3.time: | 

An ancient Precedent I meet with cited by Mafter 
Selden, of a judicial Proceeding in a Ctiminal Caufe 
of the Barons before the Conqueft, wherein I obferve 
the Kings Will was, that the Lords fhould be Jud ges, 
in the Caufe wherein Him/felf was a Party 5 and He 
fatified their Proceeding: The cafe was thus, Earl 


Godwin having had a Trial before the Lords under 


King Hardicanute, touching, the Death of Alfred 
(Son to King Ethelbert, and Brother to him who 
was afterward Edward the Confeffor) had fled out 
of Englands and upon his Return, with Hope of 
Edward ihe Confeffor's Favour, he folicited theLords 
to intetcede for him with the King; who (confult- 
ing together) brought Godwin with them before the 
King to obtain his Gracé and Favour: But the King 
prefently; asfoon as he beheld him, aid, Thow 
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Traytor Godwin, I do appeal thee of the Death of my 
Brother Alfred, whom thou haft moft trayteroufly flain 5 | 
Then Godwin excufing, it, anfwered, My Lord the 
King, may it pleafe your Grace, I neither betrayed not 
killed your Brother, whereof I put my felf upon tbe Fudg- 
ment of your Court: Then the King faid, You noble 
Lords, Earls, and Barons of the Land, who are my 
Liege men now gathered bere together, and have heard 


My Appeal, and Godwins Anfwer, IWillthat in — 


this Appeal between Us, ye decree right Fudgment, ana 
do true Fuftice. The Earls and Barons treating of this 
among themfelves, were of differing, Judgments s 
{ome {aid that Godwin was never bound to the 
King either by Homage, Service, or Fealty, and. 
therefore could not be his Zraytor, and that he had 
not flain Alfred with his own hands: others faid, 
that neither Earl nor Baron, nor any other Subject 
of the King could wage his War by Law againft 
the King in his Appeal 5 but moft wholly put him- 
{elf into the Kings Mercy, and offer competent 
Amends. ‘Then Leofric Conful of Chefter, a good 


man before God and the World, faid, Earl Godwin - 


next to the King, is a man of the beft Parentage 
of all England, and he cannot deny but that by his 
Counfel Alfred the Kings Brother was flain, there- 
fore for my part I confider, that He and his Son, 
and all we twelve Earls who are bis Friends and Kinf- 
men, do go humbly before the King, laden with fo 
much Gold and Silver as each of us can carry in our 
Arms, offering bim That for his Offence, and bum- 
bly praying for Pardon; And be will pardon the Earl, 
and taking bis Homage and Fealty, will reftore bim 
all bis Lands. Alithey in this form lading them- 
felves with Treafure, and coming to the King, A 
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(hew the Manner and Order of their Confideration, 
to which, The King not willing to contradiét, did trav 
tifie all that they had judged. 

23 Hen. 2. In Lent there was an Affembly of all 
the Spiritual and Temporal Barons at Weftmin- 
fier, for the determination of that great Con- 9/4 
tention between Alfonfo King of Caftile, and Sancho 
King of Navarre, touching divers Caftles, and Ter- 
ritories in Spain, which was by compromife 
{ubmitted to the Judgment of the King of Eng- 
fand. And the King, confulting with his Bi- 
Shops, Earls, and Barons, determined it (as he faith) 
Fimfelf in the firft Perfon, in the Exemplification of 
the Judgement. | 

2 Of King Fobn alfo, that great Controverfie 
touching the Barony that William of Moubray 
claimed againft William of Stutvil, which had de- 
pended from the time of King Hen. 2. was ended by 
the Councel of the Kingdom, and Will of the King: 
Concilio regni, & voluntate Regis. 

The Lords in Parliament adjudge William de Wefton 
to Death for furrendring Barwick Caftle,but for 
that Our Lord the King was not informed of 54% 
the manner of the Judgment, the Conftable of the 
Tower, Allen Buxall, was commanded {afely to keep the 
Said William sntill he hath other Commandment from our 
Lord the King. 4 Ric. 2. 

Alfo the Lords adjudged Fobn Lord of Gomentz for 
{urrendring the Towns, and Cafiles of Ardee: 
and for that he was a Gentleman, and Seldep, 
Bannaret, and had ferved the late King, he 
fhould be beheaded, and for that our Lord the King 
was not informed of the manner of the Fudgment, the 
Execution thereof fall be refpited untill our Lord the 
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King fall be informed. \t is commanded to the Coz= 
ftable of the Tower, fafely to keep the faid John, un- 
till be hath other commandement from our Lord the 
King. 

ia the cafe of Hen. Spencer Bilhop of Norwich, 
4 Ric. 2. who was accufed for complying with the 
French, and other Failings ; the Bifhop complained, 
what was done againft him, did not pafs by the Af- 
fent and Knowledge of the Peers 3’ whereupon it 
was faid in Parliament, that The cognifance and Pu- 


nifoment of bis Offence did, of common Right, and an- . 


tient Cuftom of the Realm of England, folely and whol- 
ly belong to Our Lord the King, and no other : Le cogni- 
fance & puniffement de commune droit © auntienne cua 
ffome de Royalme de Engleterre, feul & per tout apper= 
reine au Roy noftre Seignieur, G a nul autre. 

In the cafe of the Lord de la Ware, the Judgment 
of the Lords was, that he fhould have place next after 
the Lord Willoughby of Erisbe, by confent of all, ex- 
cept the Lord Windfor : and the Lord Keeper was re- 
guired to acquaint Her Majefty with the Determination 
of the Peers, and to know her Pleafure concerning the 
fame. : 

The Inference from thefe Precedents, is, that the 
Decifive or Fudicial Power exercifed in the Chamber 
of Peers, is merely derivative, and fubfervient to the 
Supreme Power, which refides in the King, and is 
grounded folely upon his grace and favour : for 
howfoever the Houfe of Commons do alledge their 
Power to be founded on the Principles of Nature, 
in that they are the Reprefentative Body of the 
Kingdom ( as they fay ) and fo being the whole, 
may take care,and have power by Nature to preferve 
themfelves: yet the Houle of Peers do not, nor can- 
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not make any fuch the leaft Pretence, fince there is 
no reafon in Nature, why amongft a company of 
men who are all equal, fome few {hould be picked 
out to be exalted above their Fellows, and have 
power to Govern thofe who by Nature are their 
companions. ‘The difference between a Peer and a 
Commoner, is not by Nature, but by the grace of the 
Prince who creates Honours, and makes thofe Ho- 
nours to be hereditary ( whereas he might have gi- 
wen them for life onely, or during pleafiure, or good 
behaviour ) and alfo annexeth to thofe Honours the 
Power of having Votes in Parliament, as hereditary 
Counfellours, furnifhed with ampler Privileges than 
the Gommons:. All ‘thefe Graces conferred upon 
the Peers, are fo far from being derived from 
the Law of Nature, that they are contradictory and 
defiruGtive of that natural equality and freedom 
of mankind, which many conceive to be the foun- 
dation of the Privileges and Liberties of the Houfe 
of Commons : there is fo ftrong an oppofition be- 
tween the liberties of Grace and Nature, that it had 
_mever been poffible for the two Houfes of Parliament 
to have flood together without mortal Enmity, and 
eternal jarring, had they been raiféd upon {uch op- 
pofite foundations : But the truth is, the Liberties 
and Privileges of both Houfes have but one, and the 
{elf {ame foundation, which is nothing elfe but the 
meer and fole Grace of Kings. 

Thus much may ferve to thew the Nature and O- 
riginal of the deliberative and. decifive Power of the 
Peers of the Kingdom. 


The matter about which the deliberative power is 
converfant, is generally, the Confulting and Advi- 
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fing upon any urgent Bufinefs which concerns the 
King, or Defence of the Kingdom: and more efpeci- 
ally fometimes in preparing, new Laws 3 and this 
Power is grounded upon the Writ. 

The decifive Power is exercifed:in giving Judgment 
in fome difficult Cafes; but for this Power of the 
Peers, 1 find no Warrant in their Writ, : 

Whereas the Parliament is ftyled the Swpreme Court, 
it muft be underttood properly of the ‘King fitting 
in the Houfe of Peers in Perfon; and but impro- 
perly of the Lords without him : Every Supreme 
Court muft have the Supreme Power, and the Su- 
preme Power is alwayes Arbitrary 5 for that is Arbi- 
trary which hath no Superiour on Earth to contyzoll 
it. The laft Appeal in all Government, mutt ftill be 
to an Arbitrary Power, or elfe Appeals will -be 
au Infinitum, never at an end. “The Legiflative Pow- 
er is an Arbitrary Power, for they are dermini conq 
vertibiles. | | 

The main Queftion in thefe our dayes is, Where 
this Power Legiflative remains ? or is placed ; upon 
conference of the Writs of Summons for both Hou- 
{es, with the Bodies and Titles of our Ancient AGts 
of Parliament, we thall find the’ Power of making, 
Laws refts folcly in the King.’ Some afhrm, that a 
part of the Legiflative Power ‘is in cither of the Hou- 
{es ; but befides invincible reafon from the Naturé of 
Monarchy it {clf, which muft have the Supreme 
Power Alone ; the conftant. Antient Declaration‘ of 
this Kingdom is againft it, For howfoever of later 
vears in the Titles and Bodies of our Adts of Parlia- 
ment it be not fo particularly expreffed who is the 
Author and Maker of ‘our Laws;. yet in almoft all’ 
our elder Statutes it is precifcly expreffed, that they 
‘ pare are 
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are made by the King Himfelf : The general words 
ufed of later times, that Laws are made by Autho- 
rity of Parliament, are particularly explained in for- 
mer Statutes, to mean, That the King Ordains, the 
Lords Advife,’ the Commons Confent, as by comparing 
the Writs with the Statutes that expound the Writs, 
will evidently appear. ; 

Magna Charta begins thus, Heary by the grace of 
God, Know ye, that WE of Our Meer and Free Will 
have given thefe Liberties. : 

In the felf-fame ftyle runs Charta de Forefta, and 
tells us the Author of it. | 

The Statute de Scaccario 41 H. 3. begins in thefe 
words, The King Commandeth, that all Bailiffs, She- 
riffs,and other Officers, c. And concerning the Jufti- 
ces of Chefter,the King Willeth éc.and againJHe Com- 
mandeth the Treafurer and Barons of the Exchequer 
upon their Allegiance. 

The Stat. of Marlborough, 52 Hen. 3.go0eth thus: 
The King hath Made thefe Acts, Ordinances, and Sta- 
tutes, which He Willeth to. be Obferved of all his Sub- 
jects, high and low. 

3: Edw. 1. The Title of this Statute is, Thefe are the’ 
ACTS of King EDWARD.; and after it follows, 
The KING» hath: Ordained thefe ACTS 3; and in 
the firft Chapter, The King Forbiddeth and Com- 
mandeth, That none do hurt, damage, or grievance 
to any Religions Man, or Perfon of the Church: 
and in the thirteenth Chapter; Zhe King prohibiteth 
that none do Ravifh or take amay. by force, any Maid 
within age. | 

6 Edw. 1. It is faid, Our Sovereign Lord the 
King hath eftablithed thefe Acts, commanding they be 
obferved within this Realm: and in the fourteenth 
ai Chap. 
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Chap. the words are, The King of his fpecial Grace 
granteth, that the Citizens of London fhall recover in an 
Affife, Damage with the Land. 

The Stat. of Weft. 2. faith, Our Lord the King 
hath ordained, that the Will of the Giver be obferved : 
and in the 3. Chap. Our Lord the King hath ordain- 
ed, that a woman after the Death of her Husband fhall 
recover by a Writ of Entry. 

The Stat. of Quo Warrants faith, Our Lord the 
King at His Parliament, of his fpecial Grace, and for 
Affection which be beareth to bis Prelates, Earls, and 
Barons, and others, hath granted, that they that have 


Liberties by Prefcription fhall enjoy them. 


In the Stat. de finibys Levatis, the Kings Words 
are, We intending to provide Remedy in our Parliansent 
bave ordained, &c. 

28, Edw. 1. c.§. The King Wills, that the Chan- 
cellor, and the Fuftices of the Bench {hall follow Him, 
fothat he may have at all times fome neer unto him that 
be learned inthe Laws: and in Chap. 24. the words 
are, Our Lord the King, after full Conference and De- 


bate bad with bis Earls, Barons, Nobles, and. 


a Great men, by their whole Confent, hath ordain- 
€d Cre. 

The Stat. de Tallagio (if any fuch Statute there 
be) fpeaks in the Kings Perfon, No Officer of Ours : 
No Tallage fhall be taken by Us; We Will and 
Grant. 

1. Edy. 2. begins thus, Our Lord the King Wil- 
leth and Commandeth. 

The Stat. of 9. the fame King, faith, Our Lord the 
King, by the Affent of the Prelates, Earls, and other 
great States, hath Ordained. 
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10. Edw. 2. It is provided by our Lord the King and 
his Fuftices. ! 
© The Stat. of Carlile faith, We bave fent our Command 
in writing firmly to be obferved. 
1. Edm. 3. begins thus, King Edw. 3. at bis Par- 
liament at the requeft of the Commonalty by their Petiti- 
on before him, and his Councel in Parliament, bath 
granted, &c. and in the 5th Chap.The King willeth, 
that no man be charged to arm bimfelf otherwife than he 


5. Edw. 3. Our Lord the King, at the Requeft of 


| «bis People, hath eftablifhed thefe things, which He Wills 


to be kept. 

9. Of the fame King there is this Title, Our Lord 
the King by the Affent &c. and by the Advice of bis 
Councel being there, hath ordained, Oc. 

In his 10 year, it is faid, Becazfe Our Lord: King 
Edw. 3. bath received by the Complaint of the Prelates, 
Earls, Barons, alfo at the fhewing of the Knights of the 
Shires, and bis Commons by their Petition put in. bis 
Parliament, ec. Hath ordained, by the Affent ec. at 
the Requeft of the faid Knights and Commons, Gc. 

The fame year in another Parliament you may 
find, thefe be the Articles accorded by Our Lord the 
King, with the Affent, orc. at the Requeft of the 
Knights of the Shires, and the Commons by their Petitzon 
put in the faid Parliament. 

- In the year-Book 22 Edw.3. 3. pl. 25. It is faid, 
The King makes the Laws by the Affent of the Peers 
and Commons 5 and not the Peers and Commons. | 

The Stat. of 1.Ric. 2. hath this Beginning, Rich- 
ard the 2. bythe Affent of the Prelates, Dukes, Earls 
and Barons, and at the Inftance and fpecial Requeft of 
the Commons, Oydained. | 

: There 
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There being a Statute made5 Ric. 2.c. 5. againk 

Lollards, in the next year the Commons Petition 
Him, Swpplient les Commons que come un eftatute fuit 
fait, Orc. The Commons befeech, that whereas a Statute 
mas made in the laft Parliament, &c. which was ne- 
ver Affented to, nor Granted by the Commons, but 
that which was done therein was done without their Af- 
fent. In this Petition the Commons acknowledge 
it a Statute, and fo call it, though they affented 
ot to it. 

17 Rite 2.: nwt. 44. The Commons defire, fome 
purfuing to make a. Law which they conceive hurtful to 
the Commonwealth ;That His Majelty will not pafs it. 

As for the Parliaments in Hen. 4. Hen. 5. Hen. 6. 
Edw, 4. and Ric. 3. Reigns, the moft of them 

O agree in this one. Title; Our Lord the 
King by the. Advice and Affent of His Lords, and 
at the fpecial Inftance and Requelt of the Com- 
mons, Hath ordained, The Precedents in this Point 
are {o numerous that it were endJefs to cite them. 

The Statutes in Hen. 7. days do for the moft 
part agree, both in the Titles and Bodies of the Acts, 
in thefe words : Our Lord the King by the Affent of 
the Lords Spiritual and Temporal, andthe Commons in 
Parliament affembled, and by the Authority of the fame, 
hath ordained. he a 
_ Ubnto this Kings time we find the Commons very 
often petitioning, but not petitioned unto. The firtt 
Petition made to the Commons that I meet 
with among the Statutes, is.but in the middle 
of this King Hen 7. Reign, which was fo well ap- 
proved, that the Petition it felf is turned into a 
Statute: It begins thus, Zo the Right Worfhipful 
Commons in this prefent Parliament affembled : 

pee Sheweth 
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‘gheweth to your difcreet Wifdoms, the Wardens of the 
Fellowfhip of the Craft of Upholfters within Londons 
&c. This Petition, though it be directed to the 
Commons in the Title; yet the Prayer of the Petiti- 
on is turned to the King, and not tothe Commons; 
for it concludes, therefore it may pleafe the Kings 
Highnefs by the Advice of the Lords Spiritual and Tem- 
poral, and bis Commons in Parliament, @c. 

Next for the Statutes of Hen. 8. they do moft part 
agree,both in their Titles, and the Bodies of the A¢ts, 
with thofe of his Father King Hen. 7. 

Laftly, In the Statutes of Edw. 6. Qu. Mary, 

Q. Elizabeth, K. Fames, and of our Sovereign Lord 
the King that now is, there is no Mention made in 
their. Titles of any Affent of Lords and Commons, 
‘or of any Ordaining by the King, but only in gene+ 
xal terms it is faid, Adis made in Parliament: or 
thus, At the Parliament were Enacted : yet in thé 
Bodies of many of thefe Aéts of thefe laft Princes; 
there is fometimes Mention made of Confent of Lords 
and Commons, in thefe or the like words: It is Enaéf- 
ed by the King, with the Affent of the Lords and Com- 
mons 5 Except only in the Statutes of our Lord King 
Charles, wherein there is no Mention,that I can find, 
of any Confent of the Lords and Commons} or 
Ordaining by the King: But the words are, Be i 
Enatted by Authority of Parliament + Ot clfe, Be a 
Enaéted by the King, the Lords Spiritual and Tempo- 
ral, and Commons 5 as if they were all Fellow-Com- 
aniffioners. 

Thusit appears, that even till thetime of K. Ed. 6. 
who lived but in our Fathers dayes, it was puncrual- 
ly expreffed in every King’s Laws,that the Statutes & 

Ordinances were made by the King. And mot 


ae 
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may fee by what degrees the Styles, and Titles of / ’ 
Acts of Parliament have been vanied, and to whofe i ? 
Difadvantage. The higher we look, the more ab: 4 
folute we find the Power of Kings in Ordaining J a 
Laws: nor do we meet with at firft fo much as the § j Ip 
Affent or Advice of the Lords mentioned, Nay, i¢ gee? 
| we caft our eye upon many Statutes of thofe that be gi on 
HT | of moft Antiquity, they will appear as if they were _ § i” 
rue no Laws at all 5 but.asif they had been made.only fj A 
it to teach us, that the Punifhments of many Offences Pa 
V were left to the meere pleafure of Kings. The puni- ff fut! 
tive part of the Law, which gives all the Vigour 
and Binding Power to the Law, we find committed 
by the Statutes to the Kings meer Will and Pleafure, 
as if there were no Law at all. I will offet a few 
Precedents to the Point, | 
3 Edw... 9. faith, That S heviffs, Coroners, and 
Bailif's, for concealing of F elonies, fhall make grievous 
Fines at the Kings pleafure, . 
Chap. 13. Ordains, That fuch as be found culpable 
of Ravifhing of Women, fhall Fine at the Kings pleas 
fure. | 
Chap. 15. faith, The penalty for detaining a Prifons 
et that 4 mainpernable, is a Fine at the Kings pleas 
fure, or 2 grievous Amercement to the Kings and, he that 
Shall take Reward for deliverance of fuch, fhall be at the 
Great Mercy of the King. 
Chap. 20. Offenders in Parks ot Ponds fhall make 
Fines at the Kings pleafure. | 
Chap. 25. Committers of Champerty, and Extortios 
fiers, are to be punithed at the Kings pleafure. 
Chap. 31. Pyrveyors, not paying for what they take; 
Shall be Grievoufly punithed at the Kings pleas 
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Chap. 32. The King fhall punith Grievoufly the 
Sheriff, and him that doth maintain Quarrels. 
Chap. 37. The King foall grant Attaint in Plea of 


‘Land where it fall feem to bim neceffary. 


_ 7 Edw?t. faith, Whereas of late, before certain Per- 
fons deputed to Treat upon Debates between Us and cer 
tain Great Men, it was accorded, that in our next Par- 
liament provifion fhall be made by Us, and the common 
Affent of the Prelates, Earls, and Barons; that in al? 
Parliaments for ever, every man fhall come without 
Force and Armour. And now in our next Parliament 
the Prelates, Earls, Barons, and Commonalty have {aid, 
That to US it belongeth, through Our Royal Signo- 
ry, firaitly to defend Force of Armour. at_ all times, 
when it fhall pleafe Us, and to punifh them which 
fhall do otherwife, and hereunto they are bound to 
Aid Us their Sovereign Lord at all Seafons when 
Need fhall be. 

13 Edw. 1. Takers away of Nuns from Religions 
Houfes, Fined at the Kings Will. 

If by the Default of the Lord that will not avoid 
the Dike, Undermocds, .and Bufhes in High-wayes, 
murder be done, the Lord fhall make Fine at the Kings. 
pleafure. 

28 Edw.t. If a Gold-fmith be attainted for not 
Affaying, Touching, and Working Veffels of Gold, be 
ee be punifhed by Ranfome at the Kings plea- 

ure. 

2 Hen. 4. Ibe Commons defire they may have An- 
frow of their Petitions before the gift of any Subfidy 5 to 
which the King anfwers, He would confer with the 
Lords, and do what fhould be beft according to their Ad- 
vices and. the laft day of Parliament He gave this An- 


fwer, That that manner of Doing had not been’ Seen, . 
nOoF 
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nor ufed in no time of his Progenitors or. Pre- 
deceffors, that they fhould have any Anfwer of thelr 


Petitions, or knowledge of it before they have (hewed, : 


and finifhed all their other Bufinefs of Parliament, be it 
of any Grant, Bufinefs, or otberwife, and therefore the 
King would not in any wayes. change the Good 
Cuftoms and Ufages Made and Ufed of Antient 
‘Times. | 

5 Hen. 4. c. 6. Whereas one Savage did Beat and 
maime one Richard Chedder Efguire, Menial Servant 
to Tho. Brook, Knight of the Shire for Somerfet-fhire, 
the Statute faith, Savage (hail make Fine and Ranfom 
at the Kings Pleafure. sah! ) 
. 3 Hen. 4. It is faid, POTESTAS PRINCIPIS 
NON EST INCLUSA LEGIBUS , ihe Power of 
the Prince is not included in the Laws: 
/ 13 Hen. 4. nu 20. we read of a Reftitution in 
Bloud, and Lands of William Lafenby, by the King, 
by the Affent of the Lords Spiritual, and Commons 3 
emitting the Lords Temporal. | ik) 

2 Hen. 5. in aLaw made, there is a Clanfe, That 


at is the Kings Regaltyto grant or deny fuch of ther Pe- _ | 


titions as pleafeth Himfelf. 

6 Hen, 6. c. 6. An Ordinance was made for to ene 
dure As long asit fhall pleafé the King. 

11 Hen. 7. ¢. 1. hath this Law, The.King our 
Sovereign Lord, calling to His remembrance the duty of 
Allegiance of His Subjects of this His Realm, and that 
by reafon of the fame they are bound to ferve their Prince 
and Sovereign Lord for the time being in His Wars, for 
the Defence of Him, and the Land, againjt every Rebel- 
lion, Power, and Might reared againft Him, and with 
Him to enter and abide in Service in Battel, if Cafe 
fo require 3 and that for the fame Service, rehat fortune 
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a ever fall by chance in the fame batiel, again{t the Mind 
ty aid Will of the Prince ( as in this Land fome time 
ri, | pat bath been feen _) that it is not reafonable, but 
| “ggainit all Laws, Reafon, and good Confcience, that the 
t the | faid Subjetts, going with their S overeign Lord in Wars, 
Soo attending upon Himin His Perfon, or Dae in other pla- 
Mint | ces, by bis Commandement within the Land, or without, 
| any thing foould lofe or forfeit, for doing their true 
bad Duty and Service of Allegiance 5 Be it therefore Enati- 
Tilt | ed, That no Perfon that hall. attend upon the King, and. 
hice, do Him true Service, (hall be attainted therefore of 
lon | Lreafon, or any. other Offence by AG of Parliament, or 
sh asherwife, erie rege fhe ate, er 
7)’. Alo the,18 Chap. of the fame Year faith, Where 
"F | every Subjedt by the Duty of bis Allegiance is bounden 
| t0 Serve and Afjijt bis Prince and Sovereign Lord at all 
in | ,Seafons when need fhall require, and bound to give ate 
hy, | gendance upon bis Royal Perfen, to. defend the fame 
mM | geben He fhall fortune to go in Perfon in War for De- 
| fence of the Realm, or again{t His Rebels and Enemies, 
that | for the Subduing and Repreffing of them, and their mali 
Tek gions purpofee A ee SES 
Chritopber Wray, Serjeant at Law, chofen Speak- 
er, 13 Eliz. in his Speech to Her Majefty, faid, tha¢ 
for the orderly Government of the Commonwealth, 
wt | three things were neccflary : 


\ of 1. Religion. 

tht 2. Authority. 

mee SR 2 Oe ER ee RN EE: ee 
fir _ By.the firft,, we are taught not only our Duty to Ged, 
We | Lut to obey the, Queen, and that not only in Temporals, 
i) | but in Spirituals, in which Her Power is abfolute. 
f | ~ Mr. Grivel inthe 35 Eliz. {aid in Parliament, He 
¢ | @ifbed not the making of many Laws 3 fince tbe more we 


ys Sethi oo make, 
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make, the lefs Liberty we have our felues'; Her Majefly 
aot being bound by them. 

For further proof that the Legiflative Power ts 
proper to the King, we may take notice, that in ane 
tient time, as Sir Edw. Coke faith, All Ads of Par- 
lizment were in form of Petitions : if the Petitions 
were from the Commons, and the Anfwer of them 
the King’s, it is eafie thereby to judge who made 
the AG@ of Parliament: Alfo Sir Fo. Glanvil affirms, 
that in former times the courfe of Petitioning the 
King was this, The Lords and Speaker, either by Words 
or Writing, preferr’d their Petition to the King 3 this 
shen was called the Bill of the Commons, which being 
veceived by the King, part He received, part He put out, 
and part he ratified for a tt came from Him, it was 
drawn into a Law. 

Alfo it appears, that Provifions, Ordinances, and 
Proclamations, made heretofore out of Parliament, 
have been alwaycs acknowledged for Laws and 
Chance. statutes: We have amongft the printed Sta- 
Egerton, tutes, one called the Statate of Ireland, da- 


is nothing but a Letter of the Keng to Gerard Son of 
Maurice Jufticer of Ireland. 

The Explanations of the Statute of Gloucefter made 
by the King and His Fuftices only, were received al- 
wayes for Statutes, and are ftill printed with them. 

Alfo the Statute made for the correction of the 
twelfth Chapter of the Statute of Gloucefter, was 
Signed under the Great Seal, and fent to the Ju- 
ftices of the Bench after the manner of a Writ Pa- 
tent, with a certain Writ clofed, dated by the Kings 
hand at Weftminfter, 2 Maii 9 Edw. 1. requiring 


that they fhould do and execute all and every thing con- 
a tained 


Hh ad bi 


ted at Weltminfter, 9 Feb. 14 Hen. 3. which 
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tained tn.it, though the fame do not accord with the 
Stat. of Glouceltet in all things, 5 | : 
_ The .Provifiens of Merton made by the King at an 
Afiembly of Prelates, and the greatet part of the 
Earls and Barons, for the Coronation, of the. King, 
and his Queen Elinor, are in the form of a Procla- 
ination, and begin Provifiem of in Curia domini Regis 
apud Merton. | ; sina 
19 Hen. 3, a Provifioii was made, de affifa préfens 
tations, which .was continued and allowed .for a 
Law untill the Stat. of Wet. 2. which provides the 
contrapy in.expref$ words, YA Re 

In the old Statutes it is hatd to diftinguifi what 
Laws were made by Kings in Pailiatent, and what 
oxt Of Parliament : when Kings called Peers. only ta 
Patliament, and of thofe how many, or whom they 
pleafed; (a5 it appeats anciently they did.) it wag 
ho eafie matter to put a difference between a Couns 
ecl-Table, anda Parliamént: ot betvreen a Procla- 
mation atid a Statute: Yet itis moft evident, that iti 
old times thete was a diftin@tion between the Kings 
Special or Privy Conncel, and His Comman Councel of 
the Kingdom : and His{pecial Counce did fit with 
the Peers in Parliament, and were of gteat and ex: 
traordinary Authority there. . ay ; 

In the Stat. of Weftim. 1. it is faid, Thefe are the 
Atis of K.Edw. ts made at His firft, Parliament by 
His Councel, and by the Affent of Bifhops, Abbots, 
Priors, Earls, Barons, and all the Cormonalty of the 
Realm. | | | 
_ The Stat. of Acton Burnell hath thefe words, The 
King for Himfélf, :and by His Cortncel, hath Ordaine 
ed-and Ejtablifued: | 


Ea hi ; 
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Ia articulis fuper Chartas, when the Great Charter 
was confirmed at the Requeft of the Prelates, Earls, 
and Barons, are found thefe two provifions: 

© "1. Neverthelefs the King and his Councel do not in- 
tend by reafon of this Statute to diminifh the Kings Right. 

- 2. Notwithftanding all thefe things before-mentioned, 
or any part of them, both the King and bis Councel, 
and. all they that were prefent, Will and intend, that the 
Right and Prerogative of His Crown fhall be faved to 
Him in all things. 

The Stat. of Efcheators haththis Title, At the Par- 
Jiament of our Sovereign Lord the King, By His Councel 
at was agreed, and alfo by the King himfelf commanded. 

1 Edw. 3. where Magna Charta was confirmed, 
this Preamble is found, At the requeft of the Common- 
‘alty, by their Petition made before the King and His 
Councel in Parliament, by the Affent of the Prelates, 
Earls, and Barons, &c. 

. The Statute made at York 9 Edw. 3. goeth thus : 
Whereas the Knights, Citizens, and Burgeffes ‘defired 
Our Sovereign Lord the King in His Parliament by their 


Petition, ec. Our Sovereign Lord the King, defiring 


the profit of His People, By the Affent of His Prelates, 
Earls, Barons, and other Nobles of His Realm, and 
by the Advice of His Councel being there, Hath Ore 
dained. 

25. Edw.3. In the Statute of Purveyors, where 
the King, at the requeft of the Lords and Commons, 
made a Declaration what Offences fhould be adjudged 
Treafon: Ut is there further faid, éf per-cafe any man 
vide Armed: with Men of Arms againft any other to flay 
bim, or rob him, It is not the Mind of the King, 
or of His Councel : that in fuch cafes it fhall be ad- 
judged Treafon. By this Statute it appears, that 
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even in the cafe of Treafon, which is the Kings own 
Caufe, as, whereas a man doth compafs, or imagine 
the Death of Our Lord the King, or a man do wage 
War againft Our Lord the King in His Realm, or be 
adherent to the Kings Enemies in bis Realm, giving to 
them Aid or Comfort in the Realm, or elferbere 5 mall 
thefe cafes it is the Kings Declaration onely that makes , 
it to be Treafon; and though it be faid, that Dif 
fieult points of Treafon fhall be brought and (hemed to 
the King, and His Parliament, yet it is faid, it és the 
mind of the King and bis Councel, that determines 
what fhall be adjudged Treafon, and what Felony, or 
Trefpafs. | 

27 Edw. 3. the Commons prefenting a Petition 
to the King which the Kings Councel did miflike, 
were content thereupon to amend and explain their 
Petition: the Petition hath thefe words, Zo «heir 
moft redoubted Sovereign Lord the King, Praying, Your 
faid Commons; that whereas they have prayed bim to 
be difcharged of all manner of Articles of the Eyre @c. 
which Petition feemeth to. his Councel to be prejudicial 
unto him, and in Difinberifon of bis Crown if it mere fo 
generally granted. His faid Commons nok willing nor 
defiring to demand things of Him, or of his Crovyn per- 
petually, gs of Efcheats, exce But of Trefpaffes, Mif- 
prifions, Negligences., Ignorances, O°Ce 

And as in Parliaments the Kings Councel were of 
Supereminent Power, fo out of Parliament Kings 
made great Ufe of them. 

King, Edw. 1. finding that Bogo de Clare was. dif- 
charged of an Accufation brought againft him in Pary 
liament, commanded. him neverthelefS, to appear be- 
fore bim and bis Councel, ad faciendume~ veci- 
piendum quod per Regem G ets Concilinm fuerit 

E32 facie 
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faciendum, and fo proceeded to the Examination of 


‘the whole Caufe, 8 Edm. 1. 


Edy. 3. In the Star-chamber ( which was the 


‘ancient Councel-table at Weftminffer ) vpon the 


complaint of Eliz. Audley, commanded James And- 


‘dey to appear before Aim and His Councel, and de- 


termined a Controverfie between them, touching 


“Land contained in her Jointure, Rot. clauf. de An. 4% 


Edw. 3 
| Phi, 6. In a Suit before Him and His Councel, For 
the Titles of the Manors of Serre and St. Lawrence in 


“the Ifle of Thanet in Kent, took order for the Se- 


queftring the Profits till the Right were tried. 
Hen. 6. commanded’ the’ Juftices of the Bench to 
flay the Arraignment of one Verney ini London, till 


“they had other Commaridment frem Him and His 
 Councel, 34 Hen. 6. rot. 37. in Banco. 


Ewe: 4.and his Councel in the Star-Chamber 
heard the Caufe of the Maltér and poor Brethren of 
Saint Leonard’s in York, Complaining that Sir Hugh 
Hoaftings, and others, withdrew from them a preat 


part of their Living, which confifted chiefly upon _ 


the having of a Thrave of Corn of every Plow-land 
within the Counties of York, Weftmorland, Cumber- 
land, and. Laneafhire, Rot. pat. de an. 8. Edy. 4. 
part. 3. memb, 14. 

Hen. 7. and his Councel in the Stat-Chamber, de- 
creed, that Margery and Florence Becket fhould fue no 
farther i in their caufe againft Alice Radley W idow, 
for Lands in. Wolwich and Plum(ted in Kent, for as 
much as the matter had been heard firlt before the 
Coincel' of Edw. 4, after that before ‘the Prefident 
bf the Requefts of that King’ Hen. 7. and then lafly 
before the Counced of the {aid King, 1. Hen..7. 
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In the time of Hen. 3. an Order or Provifion was 
made by the Kings Councel, and it was pleaded at 
the Common Law in Bar to a Writ of Dower; the 
Plaintifs Atturney could not deny it, and thereupon 


the Judgment was, ideo fine die. It {eems in thofe 


days an Order of the Kings Councel, was cither 


parcel of the Common Law, or above it. 


Alfo we may find, the Judges have had Regard, 
that before they would refolve or give Judgment in 
mew Cafes, they confulted with the Kings Privy 
Councel. 

In the cafe of Adam Brabfon who. was affaulted 
by R. W. in the Prefence of the Jultices of Alife at 
Weftminfter, the Judges would have the Advice of the 
Kings Councel; for in a like Cafe, becaufe R.C. 
did ftrike a Juror at Weltminfter which paffed againft 
one of his Friends, It was adjudged by all the Coun- 
cel that his right band fhould be cut off, and bis Lands 
and Goods forfeited to the King. 

Green and Thorp were {ent by the Judges to the 
Kings Councel, to demand of them whether by the 
Stat. of 14 Edw. 3.16. a word may be amended 
in a Writ, and it was anfwered that a word may 
be well amended, although the Stat, {peaks but of 


_a Letter or Syllable. 


In the Cafe of Sir Thomas Ogthred, who brought 
a Formedon-againft a poor man and his Wife; they 


| . came and yielded to the Demandant, which feemed 


fufpitious to the Court ; whereupon Judgment. was 
ftaid, and Ge {aid that in the like cafe of Giles 
Blacket it was {poken of in Parliament, and we were 
commanded that when any like fhould come we 
fhould not go to Judgment without good Advice s 
therefore the Judges Conclufion was, Sues ¢i oe 
A ei 


; 


Se ERE RE RES A TY 
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feil & comment ils voilent que nous devomus faire, nou 


volums faire» anirement nient en celt cafe's fue to the | 


. 


Councel, and as they will have us to do, we will 


do; and otherwife not in this Cafe, 39 Edw. 3. 


Thus we fee the Judges themfelves were gui= | 
ded by the Kings Cowncel, and yet the Opinions | 


of Judges have guided the Lords in Parliament in 
Point of Law. | ME. Yee Sv 

" “All the Judges of the Realin, ‘Barons of Ex- 
chequer, of the Quoif; the Kings Icafned -Coun- 
cel, and the Civilians, Mafters of Chancery, ate 
called ‘Temporal’ Affiftants ‘by Sir Edn’. Coke, and 
though he deny them Voices in‘ Patliament,. yet Ke 
confeffeth, that by their Writ they have Power both 
to treat, and to give- Councel. “cannot find that 
the Lords have any other Power by their Writ: 
the Words of the Lords Writ are, That you'be 
prefent with Us the Prelates, Great\men, and Peers, 


to treat and give your Cownfel > The words of. 


the Judges Writ are, that you be prefent with Us, and 
oibers of the Counfél (and fometimes with Us only )’to 
treat and give your Connfels Af 


"The Judges ufually 'joyned in Committees with ° 


the Lords in all Parliaments, even in’ Queen Eliz. 
Reign, untillher 39th Year; and then upon the 
7th of November, the Judges were appointed to at- 
zend the Lords, ‘And whereas the Judges have Liber- 
ty in the upper Houfe it felftpon Leave given them 
by the L: Keeper, to cover themfélves,' now at Com- 
mitteés they fit always uncovered. © f 

The’ Power of Judges in “Parliament is bet 
underftood, if we' confider how the’ judicial Pow- 
ér of Peers hath ‘beer’ exercifed in “matter of Judi- 
edturé’s We may find it hath been the baa 
a a hy * riw tere ee i’ : that 
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that though the Lords in the Kings ‘Abfence give 
Jadgment in’ Point of Law, yet they are to be 


directed and regulated by the Kings Judges, who 
are belt able to give Dire€tion in the difficult 


i: “Points of the: Law 3 which: ordinarily are: un- 
} (known to the Lords. And therefore, if any Ex- 
i} -rour be committed in the Kings Bench, which: is 


the higheft ordinary Court. of Common’ Law ‘in 
the Kingdom, that Errour mutt be  redrefled in 
Parliament. And the Manner is; faith the Lord 
Chancellor Egerton, If 4. Writ of | Errour be fued 
in Parl. upon a Fudgment given by the Fudges in the 
Kings Bench, the Lords of the bigher Houfe alone, (ithe 
out the Commons.) are to examine’ the Evrours.. ~The 
Lords. are to proceed according to tbe Law, and for 
their. Judgments therein they are to-be informed by the 
Advice and: Councel: of the Fudges, who are to inforns 
thém what the Law. is, and to dicect them in their 
Judgment 5 for the Lords are not to follow their own Dif- 
cretion or Opinion otherwife. ’ nie, 

28 Hen. 6. the Commons made Sute that W. de 
iz Pool Ds of Suffolk, foould. be committed 0 Prifon 
for many Treafons; and other Crimes x the Lords. of 
the higher Houfe were doubtful. what Anfwer to gives 
the Opinion of the Fudges was demanded, .ibeir Opinion 


- masy that he onght not to be commitied, for that the 
~ Gommnons did not charge him with any, particular Of- 
fence, but with general Reports. .and Slandcrs this 
Opinion wasalloweds | 


31. Hen. 6. A Parliament being: prorogued, 4h 
the } Vacation the Speaker of the Houfe of Commons 
was condemned ‘in a thoufand Pounds. Damages in 
dn Aétion of Trefpafs, and committed to Prifon 


-in Execution for! the fame: when the Parliament 


was 
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was re-affembled, the Commons made fute to. the 
King, and Lords, to have their Speaker delivered, 
The Lords demanded the Opinion of the Judges, 
whether he might be delivered out of Prifon by 
Privilege of Parliament; upon the Judges Anfwer 
it was concluded, that the Speaker fhould remain in 
Prifon according to the Law, notwith{tanding the. Pri- 
wilege of Parliament, and that he was Speaker; which 
Refolution was declared to the Commons by Moyle 
the Kings Serjeant at Law, and the Commons were 
commanded in the Kings name by the Bifhop of 
Lincoln (in the abfence of the Arch-bifhop of Can- 
terbury, then Chancellor) to chufe another Speaker. 

7 Hen. 8. A Queftion was moved in Parliament, 
Whether Spiritual Perfons might be convented before Tem- 
poral Fudges for criminal Caufes? there Sir Fobn Fi- 
“aewx and the other Judges delivered their Opinion, 
that theymight and ought to be, and their Opinion allow- 
ed and maintained by the King and Lords, and Dr. 
Standith who before had holden the fame Opinion, was 
delivered from the Bifhops. 

I find it affirmed, that in Caufes which receive De- 


termination in’ the Houfe of Lords, the King hath no | 


Vote at all, no more'thanin other Courts of minifterial 
| Furifdittion. True it is, the King hath no Vote at 
all if we underftand by Vote, a Voice among others : 
for he hath no partners with Him in giving Judge - 
ment. But if by'xo Vote is meant be hath no Pow- 
er to judge; we difpoil him of his Sovereignty: 
It is the chief Mark of Supremacy to judge in the 
higheft Caufes, and laft Appeals. This the Chil- 
dren of Ifrael full well underftood, when they peti- 
tioned for a King to judge thems if the dernier refort 
be to the Lords alone, then they have the Suprema- 

CY» 


—— 
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cy. “Bat as Mofes by’ chufing Elders to judge in 
finall Caufes, did not thereby lofe his Authority 
fo be Judge himfelf when he pleafed, even’ in the 
fmallett matters; much lefS in the greateft, which he 
referved to himfelf: fo Kings by delegating others 


in} to judge under them, do not thereby denude them- 


{elves of a Power to judge wher they think good. — 
There is a Diftin@ion of thefe times, that Kings 
themfélues may not judge, but they may fee and look to 
the Fudges, that they give Judgment according to Law, 
and for this:Purpofe only (as fome fay) Kimgs may » 
formetimes fit in the Coutts of Juftice. But it is 
not pollible for Kings to fee the Laws ex- 
ecuted, except there be a Power. in Kings both 
to judge when the Laws are duely executed, 
and when not; as alfo to compell the Judg- 
es if they do not their Duty. Without fuch Power: 
a King fitting in Courts is but a Mockery, and 2 
Scorn to the Judges. And if this Power be allow- 
ed to Kings, then their Judgments are fupreara 
in all Courts. And indeed out Common Law 
$9 this Purpofe doth prefume thar the King hath al 


‘Lams within the Cabinet of His Brealt, in Scrinio 


pectoris, faith Crompton’s JurifdiGion. 108. 


~~ When feveral of our Statutes leave many things 


to the Pleafire of the King, for us to interpret all thofe 
Statutesof the Will and Pleafure of the Kings Fuftices 
only,is to give an abfolute Arbitrary Power to the Ju- 
ftices in thofe Cafes wherein we deny it to the King. 
' The Statute of § Hen. 4. c. 2. makes a Difference 
betweeen the King, and the Kings Fujtices, in chefe 
words, Divers notorious Felons be inditied of divers Fe- 
lonies, Murders, Rapes: and as well before the Kings 
Fultices, as before the King bimfelf, arreigned of the a 
nome. I rca 


Felonies. . 
oF ee 
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I read, thatin 4n.1256. Hen. 3. fate in the Ex- 
chequer, and there fet down Order for the Appearance of 
Sheriffs, and bringing in their. Accounts there was 
five Marks fet on every Sheriffs Head for a Fine, be- 
caufe they had not diftrained every Perfon that might 
difpend fifteen pounds Lands by the Year, to receive the 
Order of Knighthood, according as the fame Sheriffs 
were commanded. 

In Michaelmas Term, 1462. Edw. 4. fate three 
dayes together in open Court in the Kings Bench. 

For this Point there needs no further Proofs, be- 
caufe Mr. Pryn doth confefs, that Kings themfelves 
have fate in Perfon in the Kings Bench, and other Courts, 
and there given Fudgment, p.32. Treachery and Dif- 
loyalty, &c. 

Notwithfianding all that hath been faid for the 
Legiflative and Judicial Power of Kings, Mr. Pry 
is {0 far from yielding the King a Power to make 
Laws, that he will not. grant.the King a pow- 
er to hinder a Law from being made; that is, .he 
allows Him, not a Negative Voice in moft cafes, 
which is due to every other, even to the Mean- 


eft Member of the Houfe of Commons in:his Judg- 


ment. | 

To prove the King hath not a Negative Voice; his 
main, and in truth, his‘only Argument) infifted. on, 
is a Coronation-Oath, whichis {aid anciently fome 
of our Kings of Englaud have taken, wherein they 
grant to defend and, protect.the juft Laws and Cuftoms, 
svhich the Vulgar. bath, or fhall chufe.s. fultas Leges 


 Confuetudines..quas vulgus: elegerit : Hence .Mr. 


Pryn concludes, that. the King ,cannot deny any Law 


-which the Lords and Commons: fhall make choice 


Of; for fo he will have vulgue to fignifie. 
ba, Though 
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» Though neither our King, hor many of His Pre- 
deceffors ever took’ this Oath, nor were bound to 
take it, for ought appears; yet we may admit: 
that our King hath taken it 5 and anfwét, we may 
be confident, that neither the Bifhops, nor Privy 
Councel, nor Parliament, nor any other whofo- 
ever they were that framed, or penn’d this Oath, 
ever intended in this word Valgus the Commons in 
Parliament, much lefs the Lords: they would ne- 
ver fo much difparage the Members of Parliament, 
as to difgrace them with a Title both bafe and 
falfe: it had been enough, if not too much, to 
have called them Populus, the People; but Vulgus, 
the Vulgar, the rude Multitude ( which hath the 
Epithet of Ignobile Vulgus ) is a word as difhonou- 
rable to the Compofers of the Oath to give, or for 
the King to ufe, as for the Members of the Parlta- 
ment to receive; it being molt falfe: for the Peers 
cannot be Vulgus, becaufe they are the prime Per- 
fons of the Kingdom: next, the Knights of the 
Shires are, or ought to be notable Knights, or 
notable Efquires, or Genttemen, born in the Counties, 
as (hall be able to be Knights : then the Citizens and 
Burgefles are to be moft fufficient, nonc of thefe can 
be Vulgus: even thofe Free-holders that chufe 
Knights, are the beft and ableft men of their Coun- 
ties ; there being for every Free-holder, above ten 
of the Common People to be found to be term- 
ed the Vulgar: Therefore it refts that valgus muft 
fignifie the vulgar or . common People, and not the 
Lords and Commons. 

But now the Doubt will be, what the Com- 
mon People, or valgus, out of Parliament, have to 
do to chufé Laws? The Anfwer is cafie and “a 5 

there 
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there goeth before gus uelgus, the Antecedent 
Confuctudines, that is, the Guftoms which the Vulgar 
bath, or foall chufe. Do:but obferve the Nature of 
Cuftom, and it is the Vulgus ox Common People only 
who chufe Cufoms: Common Lage time out of 
mind creates a Cuftom, and. the commoner ari 
Ufage is, the flronger and the better is the Cuftom : 
no where can fo common an Ufage be found, as 
among the Vidgar, who are ftill the far ercateft 
part of every Multitude: ifa Cuftom be common 
through the whole Kingdom, it is allone with the 
Common Law in England, which is faid to be 
Common Cuftom. Thus in plain Terms to protect the 
Cuftoms which the Vulgar clutfe, is to fwear to proted 
the Common Laws of England. | 

But grant, that Vadgus in the Oath, fignifies Lords 
and. Commons, and that Confuetudines doth not fig 
nifie Cuftoms, but Statutes, (as Mr. Pryn for a de- 
{perate Shift affirms,) and let elegerit be the Future, 
or Preterperfect Tenfe, even which Mr. Pryn pleafe, 
yet it cannot exclude the Kings negative Voice, fox 
as Confuctudines goeth before quas valgus, {0 doth 
jutas Rand before Jeges & confietudines : {0 that not 
all Laws, but only all juft Laws are meant. 1 the 
fole Choice of the Lords and Commons, did oblige 
the King to protect their Choice, without Power 
of Denial, what Need, or why is the Word jattas 
put in, to raife a Scruple that fome Laws may be 
unjuft? Mr. Pryn will not fay that a Decree ofa 
General Councel, or of a Pope is infallible, nor (I 
think) a Bill of the Lords and Commons is infallible, 
jult, and impoffible to exres if he do, Sir Edmard 
Coke will tell him that Parliaments have been utterly 
deceived, and that in cafes of greatelt Moment, even in 


cafe 
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| ‘cafeof High Treafon: and he calls the Statute of 12 
Hen. 7. an unjuft and ftrange AG. But it may be Mrs 
Pryn will confets that Laws chofen by the Lords and 
| Commons may be unjutt, fo that the Lords and Coms 
mons them{elves may be the Judges of what is juft, 
or unjuft. But where a King by Oath binds his 
Confcience to proteét juft Laws, it concerms him to 
be fatisfied in his own Confcience, that they be juft, 
and not by an implicite Faith, or blind Obedience : 
no tan can be fo proper a Judge of the Jufinefs of 
Laws, as he whofe Soul mutt lie at the Stake for the 
Defence and Safeguard of them. 

Befides, in this very Oath the King doth {wear, 
to do equal and right Fuftice and Difcretion, in Mercy 
and Truth in all His Fudgments : facies flert in omni- 
bus judiciis tnis equam & reciam juftitiam & difcreté- 
onem in Mifericordia & Veritate: it we allow the 
King Diferetion and Mercy in bis Fudgments, of Ne- 
cefity he muft judge of the Jufinefs of the 
Laws. 

- Again, the claufe of the Oath, quas vulgus ele= 
grit, doth not mention the affenting unto, or grant- 
ing any new Laws, but of holding, protetting, and 
firengthning with all bis Might, the juft Laws that 
“were already in Being: there were no need of Might 
or Strength, ifaffenting to new Laws were there 


// meant. 


Some may wonder, why there fhould be fuch La- 
bouring to deny the King a negative Voice, fince 2 
negative Voice is in it {elf fo poor a thing; that if 
a man had all the Negative Voices in the Kingdom, 
it would not make him a King; nor give him 
Power to make one Law: a negative Voice is but a 
privative Power, that is, no Power at all to do or act 

‘ any 
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any thing; but:a Power oily to hinder the Power 
of another. Negatives are_of fuch a malignant or 
deftructive Nature, that if they have nothing elfe 
to deftroy, they will, when they meet, deftroy one 
another, which is the reafon why two Negatives 
make an Affirmative, by deftroying the Negation 
which did hinder the Affirmation: A King with a 
Negative Voice only, is but like a Syllogifme of pure 
aegative Propofitions, which can conclude nothing, 
Tt muft be an Affirmative Voice that makes both a 
King, and a Law, and without it there can be no 
imaginable Government: 


The reafon is plain why the Kings negative Voice 


is fo eagerly oppofed: for though it give the King 
no Power todo any thing; yet it gives hima Power 
to hinder others : though it cannot make Him a King, 
yet it can help him to keep others from being Kings. 


For Conclufion of this Difcourfe of the negative 


Voice of the King, I {hall oppofe the Judgment of a 


Chief Fuftice of England, to the Opinion of him that. 


calls himfelf an wtter Barifter of Lincolns Inn, and ct 
others judge who is the better Lawyer of the two: 
the words are Braéfon’s, but concern Mr. Pryn to lay 
them to héart 3 Concerning the Charters and Deeds of 
Kings, the Fujtices nor private men neither ought, nor 
can difpute 5 nor yet if there rife a Doubt in the Kings 
Charter, can they interpret it; and in doubtful and ob- 


Scure Points, or if a word contain iro Senfes, the In- 


terpretation, and Will of Our Lord the King is to be ex- 
pected, feeing it és his part to interpret, who makes the 
Charter: full well Mr. Pryn knows, that when Brz- 
dion writ, the Laws that were then made, and {tri- 
ved for, were called the Kings Charters, as Magna 
Charta, Charta de Foreta, and others: fo that in 
ay bs Bra- 


fi, ¥ 
lal 
Kot 
i the] 
B iicle 


fats 
' ought 
AB thew 
AB thath 
Bt Gui, 
finds 
to hea 
B cei 
Bt 
ois, 
she ] 
Koln 
Pet 
yield 
Prey 
fu 
Ne 
| to be 
ha 
cell 
And 
fom 
Call 
8 
f Ben 


ee | 


ne OF 
> elfe 
Y One 
atives 
baton 
vith 4 
of fin 

tng, 
oth a 


" io 


Vitee 
fing 
wer 
Wy 
9s 
abit 
Of a 
that 


Wo 


| The Free-holders Grand Ingueft. 65 
Bration’s Judgment the King hath not only a Nega- 
tive Voice to hinder, but an. Affirmative, to make a 
Law, which is a great deal more than Mafter Pryn 
will allow him. | . 

Not only the Law-maker, but alfo the fole Fudge 
of the People is the King, in the Judgment. of Bra¢ton 3 
thefe are his words: Rex & non alius debet judicare, 
fifolus ad id fufficere pofit, the King and no other 


| ought to judge, if He alone were able, Much like 


the words of Bratton, {peaketh Briton, where, after 
that he had fhewed that the King. the Viceroy of 
God, and that He hath diftributed his Charge into 
f{undry portions, becaufe He alone is not fufficient 
to hear all Complaints. of His People, then he ad- 
deth thefe words, in the Perfon of the King : Nous 
volotts que roftre jurifdittion foit fur touts furifdrtti- 
ons, @e. We Will that Our Furifdiction be above all 


| the Furifdictions of Our Realm, fo a in all manner of 


| Felonies, Trefpaffes, Contracts, and in all other actions 
| Perfonal or Real We have Power to yield,, or caufe to be: 
dlet ff 


| dard puts us iti mind of a Saxon Law of King Ed+ 


yielded, fuch Fudgments as do appertain without other 
Procefs , wherefoever we know the right Truth as 
fudgess 

Neither was this to be taken, faith Mr. Lambard, 
fo be meant of the Kings Bench, where there w on- 
ly an imaginary prefence of His Perfon, but it mufk ne- 
ceffarily be underftood of a Furifdittion remaining 
and left in the King’s Royal Body and Bret, diftind 
from that of His Bench, and other ordinary Courts, be- 
caufe he doth immediately after, feverally fet forth 
by themfelves, as well the authority of the Kings 
Bench, as of the other Courts. : 

And that this was no new-made Law, Mr. Lam- 


Barss 
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gars. Nemo in lite Regew appellato, &c. Let no man i 
Suit appeal, unto the King, ynlefs he cannot get Right at 
home, ‘but if that Right be too Heavy for him, then let 
him go to the King ta have tt eafed. By which it 
may evidently appeay, that even fo many years ago 


there might be Appellation made to the Kings Perfotty 


whenfoever. the Caufe should enforce it. 


The very like Law in Effet is to be feen in the | 
Laws of Canutus the Dane, fometimes King of this ~ 
Realm, out of which Law Mafter Lambard gathers, || 
that the King Himfelf had a High Court of Fultice, | 
wherein it feemeth He fate in Perfon, for the words be, i : 


Let him not feck to the King, and the fame Court of 


the King did judge not only according to meer | 
Right and Law, but alfo after Equity and good |] 


Confcience, 


For the Clofe, I fhalt end with the Suffrage of | 
our late Antiquary Sir Henry Spelman, in his Glof- 
fary, he faith, Omnis Regni Fuftitia folius Regis off,8ec. 
All Fuftice of the Kingdom x only the King’s, and He | 
alone, if He mere able, foould Adminifter its but that. | 
being impoffible, He is forced to delegate it to Minifters, ’ 
whom he bounds by the limits of the Laws 5 the pofi- 


tive Laws are only about Generals in particular Ca- 


fes, they are fometimes too (trict, fometimes too remifs; | 


and fo, oft Wrong inftead of Right will be done, if we 
ftand to ftrict Law: alfo Canfes hard and difficult dai- 


ly arife, which are comprebended in no Law-books, in 


thofe there is a neceffity of running back to the King, the | 
Fountain of Fuftice, and the Vicegerent of God him{felf, | 


who in the Commonwealth of the Fews took fuch Caufes 
to His own cognifance, and left to Kings not only the Ex- 
ample of {uch Furigdittion, bus the Prerogative alfa. 
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i) | Of Privilege of Patliament. 


| Hat need all this ado, will fome fay; 
| / to fift otit what is comprifed in 

the’ Writ for the EleG@ion of the Commons 
s§ to Parliament, fince it is éertain; thougit 
the Writ doth not, yet Privilege of Parlia- 
went gives fufficient Power fot all: Proceed= 
ings of the Fwo Howes? It is anfwered;. 
| that what flight Efteem foever be made of 
the Wiit, yet in-all other cafés the Original 
Writ is the Foundation of the whole bufi- 
wo nels, or adion: and to vary in Subftance 
Gi from thé Writ,makes:a nullity in the Caufe: 


iss and the Proceedings thereupon : and’ where 
, a a Commiflionet exercifeth more. Power 
il than 15 warranted’ by his Commiffion; eve- 
) : 


ph FY futh A& is void, and: in’ mahy Cafes 
‘Com punifhables yet we will lay afide the Writ, 
nije ond apply ourfelves'to confider the Nature 
fm Of Privilége of Parliament. The Task is 
hui the more difficult, for that we are not tdld 
‘i what the’ ritimber of Privileges are; of 
d " ~ which! they be 5:fome do think: .that- ag 
~;'§ there be dormant Articles of Faith in the 


| eds fo there be likewife: Privileges dor- 
| @iant in the Houfe of Commons, not yet 
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revealed, we muft therefore be content 1n 
a generality to difcourfe. of the Quality 
or Condition of Privilege of Parliament, 


and to confine our {elves to thefe three, | 


points: *) 

‘a. That Privilege of Parliament gives 
no power; but only helps to the execution’ 
of the Power given by the Writ. : 

2. That the Free-holders by their Electi- 
ons give no Privilege. ae 
3. That Privilege of Parliament is the 

Gift of the King. 

Firft, The End or Scope of Privilege of 
Parliament is not to:give any Power to do 
any publick A@, not. warranted by the 
Writ: but they are intended as Helps only 
to enable to the Performance of the Duty: 
enjoyned, and fo are fubfervient to .the 
Power comprifed in the Writ: For Inftance, 
the grand Privilege of Freedom from Arrefts 
doth not give any Power at all to the 
Houfe of Commons to do any acts; but by 
taking away from the Free-holders and 
other Subjects the Power of Arrefts, the 
Commons are the better inabled to attend 
the Service to which they are called by the 
King. | 
In many other Cafes the Servants, or 
Minifters of the King are privileged, and 


protected, much in the fame Nature. The 
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| Servants in. houfhold to the King may not 
be arrefted without fpecial Licence: Alfo 
| the Officers of the Kings Courts of Juftice, 
have a Privilege not to be {ued in any other 
Court but where they {ferve and attend; 
and to this Purpofe they are allowed ‘a 
_ Writ of Privilege. Likewife all fuch as ferve 
the King in his Wars, or are imployed: on 
forreign Affairs for him, are protected from 
. Actions and Sutes. Nay the Kings Prote- 
ction .defcends to the privileging even. of 
Laundreffes, Narfes, and Midwives, if the 
attend upon the Camp, as Sir Edw. Coke 
faith, quia Lotrix, feu Nutrix, feu obftetrix. 
Befides the King proteds his Debtors from 
| Arrefts of the Subje@ till hisown Debts be 
| paid. +... ae tes 
r Thefe forts of Protections are Privileges 
the Common Law takes notice of, and al- 
lows and hath feveral Diftinctions of them; 
and fome are Protections, quia profedurws, 
_ and others are, guia moraturus: {ome are 
witha Claufe of wolumus for Stay of Suits: 
others with a Claufe of Nolumus for the 
fafety of mens Perfons, Servants, and 
‘Goods:. and the Kings Writs do vary 
herein according to the Nature of the Bu- 
fines. , I 
_ . But none of thefe Privileges or Protecti- 
ons-do give any Power; they are not po- 


Cd 


90 The Free-holders Grand Inqueft. 
(itive, but privative: they take away and 
deprive the Subject of the Power, or Li- 
berty to arreft, or fue, in fome cafes only : 
no Protection or Privilege doth defend in 
point of Treafon, Felony, or Breach of the 
Peace: Privileges are direCtly contrary to 
the Law, for otherwife they fhould not be 
Privileges, and they are to be interpreted 
in the firidtett manner, as being odians and 
‘contrary to Law: we fee the Ufe of Privi- 
leges 5 they do but ferve asa Difpenfation 
againft Law, intended originally, and prin- 


nefg ; thongh {econdarily, and by aceident 
there do fometimes redoynd a Benefit by 
them to the Parties themfelves that are pro- 
tefied. . Strictly, and properly every Privi- 
lege muft be againft a ‘publick or common 


vate Law to protect, where there ts no pub- 
lick Law to the contrary: Favours and Gra- 
ces which are only befides, and ot againft 
the Law, do pot properly go, under the 
name of Privileges, though common Ufe 
mere do not diftinguifh them: I know. no. other 
ad but Privilege that can be tiuly fo called, and 


their Perfons, Servants, and Goods; this 
being indeed againft the Common Law, 
, ff, ‘pa +t we} : ie ie A eas he j Z - G 


Law, for there is no Ufe or Need of a pri-. 


‘cipally for the expediting of the Kings Bufi- || 


ti) to belong to the Houfeof Commons, which’ | 
| is fo valt and great, as this Privilege of | 


and > | 
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ati) and doth concern the whole Kingdom to 
‘) take notice of it, if they muft be bound 


| by it. 


t the | 
IY to / 


Touching this grand Privilege of Free- 
dom from Arrefts, I tead that in the 33 
Hen. 8. the Commons did not proceed to 


' the Punifhment of Offenders for the breach 
If of it, untill the Lords referred the Punith- 


ment thereof to the Lower Houfe. The 
Cafe is thus reported, George Ferrers Gen- 


| tleman, Servant to the King, and Burgefle 
i for Plyionth, going tothe Parliament Houfe 
‘) was arrefted in London, by Procefs out of 


the Kings Bench for Debt, wherein he had 
before been condemned as Surety for one 
Welden at the Sute of one White: which 
Arreft fignified to Sir Thoweas Moy! Speaker, 
and to the reft; the Serjeant (called Saint- 

obns) was fent to the Counter in Bread- 


firect to demand Ferrers: The Officer of the 


Counter refuted to deliver him,and gave the 
Serjeant fuch ill Language that they fall to 
an Affray: the Sheriff coming, taketh the 
Officers part, the Serjeant returned without 
the Prifoner: This being related ta the 
Speaker and Burgeffes, they would fit no 
niore without their Burgefss and rifting, re- 
paired to the Upper Houfe,where the Cafe 
was declared by the Speaker before Sir Tho: 
mas Audley Chancellor, and the Lords and 

F 4 Fudge 
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Judges there affembled, who judging the 


Contempt to be very great, referred the Pus 


nifbment thereof to the Honfe of Commons it | 


LP | 


This Privilege of Freedom from Arrefts | 


is the only Privilege which Sir Edward 


- Coke finds to belong to the Houfé of Com- 
mons; he cannot, or at leaft he doth not, — 
{fo much as name any other in his Section of ] 


the Privileges of Parliament : neither doth 


he bring fo much as one Precedent for the. }} 


Proof of this one Privilege for the Houfe 
of Commons; which may caufe a Doubt 
that this fole Privilege is not fo clear as 
many do imagine. For ina Parliament in 
the 27 Eliz. Richard Coke,a Member, be- 
ing ferved with a Subpena of Chancery, the 
Lord Chancellor thought the Houfe had no 
fuch Privilege for Subpena’s as they pretended ; 


neither would he allow of any Precedents | 


of the Houfe committed unto them, for- 
merly uféd in that Behalf, unlefs the Houfe 
of Commons could alfo prove the fame 
to have been likewife thereupon allowed, 
and ratified alfoby Precedents in the Court 
of Chancery. _ his | Oy G 
In the 39 of Eliz. Sir Edw. Hobby,and Mr. 
Brograve, Attorney of the Dutchy, were fent 
bythe HoufetotheLord Keeper, inthename 
of the whole Houfe, to require hisLordihipto 
res 
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¢evoke two Writs of Subpena’s,which were 
| ferved tipon M. Th. Kvevit,a Member ofthe 
‘) Houle, fince the Beginning of Parliament, 
} The Lord Keeperdemanded of them, whe- 
| ther they were appointed by any advifed 
| Confideration of the Houfe, to deliver this 
-) Meflage unto him with the word Required, 
) in fuch manner as they had done, or no: 
they anfwered his Lordthip, yea - his Lord- 
| fhip then faid, ashe thought reverently and 
| honourably of the Houfe, and of their Li- 
berties, and Privileges of the fame, 10 to 
revoke the [aid Subpena’s in that fort, mas to 
reftrain Her Majefty in Her greateft Power, 
which is,Fuftice iz the Place wherein he ferveth 
under Her, and therefore he concluded, as 
they had required him to revoke his Writ, fo 

he did require to deliberate. 
Upon the 22 of February, being Wednel- 
day, 18 Eliz. Report was made by Mr. 
Attorney of the Dutchy,upon the Commit- 
tee, for the delivering of oneMr. Hall's man; 
that the Committee found 0 Precedent for 
fetting at large by the Mace any Perfor in Ar- 
reft but only by Writ, and that by divers 
Precedents of Records perufed by the faid 
Committee, it appeareth that every Knight, 
Citizen or Burgefs which doth require Pri- 
vilege, hath uféd in that cafe to take a 
Corporal Oath before the Lord Chances 
NG or; 
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lor, or Lord Keeper, that she party for — 
whom fuch Writ is prayed, Came up with | 
hin, and was his Servant at the time of the 
Arreft made. Thereupon M. Hall was mo- 
ved by the Houfe to repair to the Lord | 
Keeper, and make Oath, and then take a. i 
Warrant for a Writ of Privilege for his © 
Servant. 

It is accounted by fome to bea Privi- 
lege of Parliament to have power to Exa- 
mine Midemeanonrs of Courtsof Juftice, and 
Officers of State : yet there 1s not the mean- 
eft Subjeét but hath liberty, upon juft caule, 
to queftion the mifdemeanour of any Court 
or Officer, if he fuffer by thems there is no 
Law againft him for fo doings fo that this 
cannot ptoperly be called a Privilege, be- 
caufe it is not againft any publick Law: It 
hath been efteemed’a great Favour of Prin- 
ces to permit fuch Examinations : For, when — 
the Lords were difpleafed with the Great- 
nefs of Pierce Gavefton, it is faid, that in 
the next Parliament, the whole Ajfembly ob- 
tain of the King to draw Articles of their 
Grievances, which they did. Two of which 
Articles were, Firft, that all Strangers fhould 
be banifhed the Court and Kingdom: of 
which Gazeftow was’ one. Secondly, that 
the bufive(s of the State fhould be treated of by 
the Councel of the Clergy-and Nobles. 

n 
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In the Reign of King Hewry the fixth, 


| one Mortimer, an Inftrument of the Duke 


of York, by promifing the Kemtifh men a 


|) Reformation, and freedom from Laxations, 
}. wrought with the people, that they drew 
| to a Head, and made this Mortimer (other- 
| wife Fack Cade ) their Leader : who ftyled 


himfelf Captain Mend-all: He prefents to 


‘the Parliament the Complaints of the Com- 


mons, and he petitions that the Duke of 
York and fome other Lords might be receiv- 
ed by the King into favour, by the undue 
Practices of Suffolk and his Complices, com- 
manded from his Prefence ; and that all 
their Oppofites might be banifhed the 
Court, and put from their Offices, and that 


there might be a aglcin amotion of cor- 


rupt Officers: Thefe Petitions are fent from 
the Lower Honfe to the Upper, and from 
thence committed to the Lords of the Kings 
Privy Councel, who, having examined the 
particulars, explode them as frivolows, and 
the Authors of them to be prefumptnous Re- 
De a ty Re tr ae | 

' Concerning Liberty, or freedom of Speech, 
I find, that at a Parliament at Black Friars 


in the 14 of Henry the Eighth, Sir Tho. More 


being chofén Speaker of the Houfe of Com- 
mons: He fir? difabled himftlf, and ther pe- 


Bs 


titioned the King, that if in a alien 
in Cees : 
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and Reafoning, any man in the Commons \ 


| 


Houfe fhould {peak . more largely than of duty 


they ought to do, ‘that all fuch Offences fhould | 


be pardoned, and to be entred of Record; 


which was granted. It igobfervable in this | 


Petition, that liberty or freedom of Speech 
is not a power for men to {peak what they 


will, or pleafe, in Parliament ; but a Privi- | 


lege not to be punifhed, but pardoned for 
the offence of {peaking more largely than iz 
duty ought to be ; which in an equitable con- 
ftruction muft be underftood of rafh, unad- 
vifed, ignorant, or negligent Efcapes, and 
Slips in Speech: and not for wilful,malicious 
Offences in that kind ; And thenthe Pardon 
of the King was defired to be upon Record, 
that it might be pleaded in Barto all Adt- 
ons. And it feemeth that-Ric. Strood and 
his Complices, were not thought fufficiently 


protected for their free Speech in Parlia- 


ment, unlefs their Pardon were confirmed 
by the King in Parliament, for there is a 
printed Statute to that purpofeinH.8ths time. 
Touching the freedom of Speech, the Com- 
mons were warned in Q. Biiz. dayes not to 
eddle with the Queens Perfon, the State, or 
Church-government. Inher time the Difcipline 
of the Church was fo {trict, that the Litany 
Was read every morning in the Houfe of Com- 
mons, during the Parliament, and wheg the 
: ve Wn SE ee Rn RE 
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‘dah Commons firft ordered to have a Foft in the . 
boyjih| Temple upon a Sunday, the Queen hindred it. 
indi 24 Jan Saturday,23 Eliz.the Café 1s thus re- 
thi | ported: Mr. Paul Wentworth moveth for a 
reich | Publick fet Faft, and for a Preaching every 
they fl morning at 7 of the clock, before the Houfe 
hiv.) fate: the Houfe was divided about the Faft, 
fp, TE5 were for it, and an 100 againftits 1t was 
nin) Ordered, that as many af the Houfe as convent- 
ton ently could, fhould on untay fortnight after, 
md. t, Afemble, and meet together in the Temple- 
1 Church, there to hear Preaching, and to joyr to- 


= | gether in Prayer,with Humiliation and Pafting, 
ny BOP the Alfiftance of God's Spirit in all their Con- 
yt | Jultations, during this Parliament, and for the 
14 Prefervation of the Queens Majefty and Her 


nj | Realms: And the Preachers to be appointed by 
at | the Privy Councel that were of the Houje, that 
i L they may be Difcreet, not medling with Innovati- 
| O28 Onquietnefs. This Order was followed 
4) bya Meflage from Her Majefty to the Houfe, 

‘) declared’ by Mr. Vice-chamberlain, that Her 
| Highnefs had a great Admiration of the rafhnefs 
of this Houfe, in committing {uch an apparent 
Contempt of her expre{s Command, as to put in 
execution fuch an Innovation, without Her pri- 
vity, or pleafure firft keown. Thereupon Mr. 
a) | \7ice-chamberlain moved the Houfe to make 
mt | bumble fubmiffion to Her Majefty, acknow- 
ik ledging the faid Offence, and Contempt, cra 
|| ping a Remiffion of the fame, with a full 


ag 
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purpofe to forbear the Committing of the like 


hereafter: and. by the Confent of the whole | 
Houfe, Mr. Vice-chamberlain carried their || 


Submiffion.to her Majefty. 


35 Eliz. Mr. Peter Wentworth, and Sit | 

wry Bromley, delivered. a Petition.to the | 
Lord Keeper, defiring the Lords of the ups || 
per Houle to be Suppliants with them.of the | 
lower Houfe,, unto her Majelty for entail- | 
ing the Succelfion of the Crown. Whereofa | 
Bill was ready drawn. by them. Her Maje+ 
fty was highly difpleafed herewith). as.con= | 


trary toher former ftrait Command, and 
chargedithe Councel to call the Parties: bes 
fore them: Sir Thomas Henagefent for thent, 
and after. Speech with them,. commanded 


them. to. forbear. the Parliament, and‘ not | 


to:go: out oftheir. feveral Lodgingss. after, 


they were called before.the. Lord. Treafurers ] 
the Lord Buckbur/t,, and Sir Thomas Henage; || 


Mr.. Wentworth was: committed by’ them to 
the Tower, Sir Henry. Bromley, with. Mr. 


Richard Stevens,. to.whom Sir Henry. Brows \ 


ley had imparted the Matter, were fent to 
the Fleet,as alfo. Mr; Welch. the other Knight 
for Worcefterfhire.. er 
In.the fame Parliament. Mr. Morrice,. Ate 
torney of the. Court. of Wards,. moved 
againit the hard Courfes of the Bifhops,, Or- 
dinaties, and. other Ecclefiaftical Judges -in 


their 
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| their Courts, ufed towards fundry Learn- 
oki ed, and godly Minifters.and Preachers; and 
thei) fake againft Subfcription, and Oaths; and 

| offer’'d a Bill to be.read againft Imprifon- 
iS) sent for-refual of Oaths: Mr. Daltoz op- 
Ohell pod the Reading of it, as a thing exprefly 
tu) againft Her Majefties Command, to med- 
fel dlein: Door Lewin fhewed, that Subferi- 
wi ption was ufed even, at Geneva: At two 
wall Of the clock the fame. day, the $ eaker, 
Mj Mu. Coke, ( afterwards Sir Edwar Coke } 
wi was fent for to, the Court, where the Queen 
ad) Her felf gave him in, Command aMeflage 
bef. to the: Houfe : She told him, Jt-being wholly 
hen) i Her Power to Call, 0 Determine, to Afent., 
del) or. Diffent. to, any thing done in. Parliament : 
inet that the Calling of This. was only, that the Ma- 
fe, jefty of God might be more religionfly obferved, — 
| by compelling, by, fome fharp. Laws, fuch as 
wy neglect that, Service : and) that the Safetyof 
110) Her. Majefties: Perfon, andthe Realus.might 
Mil be provided:for : It-was-wot.meant they fhonld 
wii —maeddle, with, matters of State, or Caufes Be- 
awl — cleféaftical, (for fo, Her Majefty, termed them) 
ight fhe wondred, that, any, could be. of fo. bigh, Come 


| wmeandéement, to attempt, ( they; were. Her 
+} own: words.) 4.thing. fo, exprefly contrary, to 
ned) that which She had commanded.:. wherefore 


| with this She. was highly, offended: Andi be- 
sn) cause the. mords Jpoken: by. my Lord Keeper, are 


helt | no8 
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not now perhaps well remembred, or fome bé 


now here that were not then prefent. Her Ma- 


Jefties prefent Charge and exprefs Command is; ||) 
that no Bill touching the faid matter of State || 
or Reformation in Canfes Eccleftaftical, be ex- | 
hibited; and upon my Allegiance ( faith Mr. } 
Coke ) Lam charged, if any fuch Bill be exs 
hibited, not to readit. Y have been credi- | 


bly informed, that the Queen fent a Mef; 
fenger, or Serjeant at Arms, into the Houfé 
of Commons, and took out Mr. Morrice, 
and committed him to prifon: within few 
dayes after, I find Mr. Wroth moved in the 
Houle, that they might be humble Suitors 
to Her Majefty, that She would be pleafed 
to fet at liberty thofe Members of the 
Houfe that were reftrained. To this it was 
anfwered by the Privy Counfellors, that 
Her Majefty had committed them for Caufes 


beft known to Her felf,; and to prefs Her High= | 


nefs with this Suit, would: but hinder them 
whofeGood is fought: that the Houfe muft not 
call the Queen to account for what fhe doth of 
Her Royal Authority: that the Caufes for which 
they are reftrained may be High and Dange- 
vous: that Her Majefty liketh no fuch Quefti- 
ons ; neither doth it become the Houfe to fearch 
into {uch matters, i 
Inthe 39 Eliz. ‘The Commons were told 
their Privilege was Yea, and No: and 
‘ er 
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| Her Majefties Pleafure was, that if the Speake 


er perceived any idle heads which would 
not{tick to hazard their own Eltatess, which 
will meddle with reforming the Church, and 


| transforming the Commonweal, and do exhi- 
| bit Bills tothat purpofe s the Speaker fhould 
“} not receive them till they were viewed and 
‘} confidered by thofe, whom it is fitter fhould 
‘} confider of fuch things,and can better judge 
of them: and at the end of this Parliament, 
| the Quieen refufed to pafs 48 Bills which had 


paffed both Houfes. 


In the 28 of Eliz. the Queen faid, She was 


| forr) the Commons medled with chufing and re= 


turning Kuights of the Shire for Norfolk, 4 
thing inipertinent for the Honfe to deal withal, 
and only belonging to the Office and Charge of 
the Lord Chancellor, from whont the Writs if 
fue, and are returied. | 3 
4. Hen. 4. The 10 of Ofober, the Chancel- 
lor before the King declared, the Commons 
had fent to the King, praying him that they 
might have Advice, and Communication with 
certain Lords about Matters of Bufinefin Par- 
liament. for the common gocvel of the Realw:which 
Prayer Our Lord the King gracioufly granted, 
waking Proteflation, be would not do it of Due 
ty, nor of Cujtows, but of his {pecial Grace at this 
time: and therefore Our Lord the King 
charged the Clark of the Parliament, that this 
G Pra 


82 The Free-kolders Grand Inqueft. 


Proteftation fhould be entred on Record upon 
the Parliament-Roll: which the King made 
known to them by the Lord Say, and his } 
Secretary 3 how that neitker of Due nor of | 
Cuftom, our Lord the King ought to grant any | 
Lords to enter into Communication with them, 
of Matters touching the Parliament, but by his 
fpecial Grace at this time he hath granted their 
Requeft in this Particular: wpon which mat- 
ter, the faid Steward and Secretary made 
Report to the King in Parliament; that the 
{aid Commons knew well that they could not 
have any {uch Lords to commune with them, 
of any Bufinefs of Parliament, without {pe- 
ep idiat ae of the King pat 
felf. 
Yi hath heretofore been a queftion, whe- 
ther it be not an Infringing, and Prejudice | 
to the Liberties and Privileges of the Houfe - | 
of Commons, for them to joyn in Confe- | 
rence with the Lordsin Cafés of Benevolence, 
or Contribution, without a Bill. 

In the 35 Eliz. on Tuefday the firft of 
March, Mr. Egerton, Attorney general, and 
Dod. Carey came with a Meflage from the 
Lords; their Lordfhips defired to put the 
Houfe in Remembrance of the Speech deli- 
vered by the Lord Keeper, the firft day for 
Confultation and Provifion of Treafure, to 


be had aginft the great and imminent Dan- 
gers 
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gets Of the Realm; thereupon their Lord- 
thips did Jook to have fomething from the 
Houfts, touching thofe Caufes before this 
time (and yet the Parliament had fate but 
three dayes, for it began Feb. 26.) and 
therefore their Lordfhips had hitherto omit- 
ted to doany thing therein themfelves. And 
thereupon their Lordfhips defired, that ac- 
cording to former laudable Ulages between 
both Houfes in fuch like Cafes, a Commit- 
tee of Commons may have Conference with 
a Committee of Lords, touching Provifion 
of Treafure againft the great Dangers of the 
Realm, which was prefently refclved by 
the whole Houfe, and they fignified to their 
Lordfthips the willing, and ready Affent of 
the whole Houfe. At the Meeting, the 
Lords negatively affirm, net to aflent to lefs 
than three Subfidies, and do infift for a fe- 
cond Conference. M. Francis Bacon yield- 
ed tothe Subfidy, but oppofed the joyn- 
mg with the Lords, as contrary to the Pri- 
vileges of the Houfe of Conimons; there- 
upon the Houfe refolved to have no Con- 
ference with the Lords, but to give their 
Lordfhips nioft humble and dutiful Thanks 
with all Reverence for their favourable 
ard courteous Offer of Conference, and to 
fignifie that the Commons cannot in thofé 
Cafes of Benevolence, or Contribution joy 
G 3 0 
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in conference with their Lordfhips, with- 
out prejudice to the Libertiesand Privileges 
of the Houfe : andto requeft their Lordfhips 
to hold the Members of this Houfe excufed in 
their not-affenting to their Lordthips faid 
Motion for Conference, for that fo tohave AC 
fented without a Bill, had been contrary to 
the Liberties and Privileges of this Houfe, 


and alfo contrary tothe former Precedents of |) 


the fame Houfein like cafes had. This Anfwer 
delivered to the Lords by the Chancellor of 
the Exchequer, their Lordthips faid, they 
well hoped to have had a Conference accor- 
ding totheir former Requeft, and defir’d to 
fee thofe Precedents by which the Commons 
feem to refufe the {aid Conference. But in 
conclufion it wasagreed unto, upon the Mo- 
tion of Sir Walter Raleigh, who moved, that 


without naming a Subfidy, it might be pro-- 


pounded in general words, to have a Confe- 
rence touching the Dangers of the Realm, 
and the neceflary Supply of Treafure to be 
provided {peedily for the fame, according 
to the Proportion of the Neceflity. 

In the 43 Eliz. Serjeant Heal faid in Par- 
liament, he warvail'd the Houfe ftood either at 
the granting of a Subjidy or time of Payment,when 
all we have is her Majefties, and She may lawfully 
at ber Pleafuretake it from us 5 and that fhe had as 
much right to all our Lands and Goods, ato any 
Revenue of the Crowns and he faid be could prove 
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With zt by Precedents inthetime of H.3.K. John and 
| K.Stephen. The groundupon which this Serje- 

in antat Law went, may bethoughtthefame Sir 
int Edw. Coke delivers in his Inftitutes, where he 
id) faith, the firft Kings of this Realm had all the 
) Lands of England in Demefne, and the great 

| Manors & Royalifts they referved to themfelves, 

| & of the remnant for the defence of the Kingdom 

| enfeoffed the Barons : from whence it appears, 
thatno man holds any Lands butundera con- 

| dition to defend the Realm;and uponthe felf- 

| fame Ground alfo the Kings Prerogative is rai- 
-§) fed,as being aPreheminence,in cafes of Necef- 
| fity,above, & before the Law of Property, or 
Inheritance.Certain it is,before the Commons 

a) wereever chofen tocometo Parliament, Tax- 
5 es or Subfidies were raifed and paid without 
‘) their gift. The great andlong continued Sub- 
yo fidy of Dane-gelt was without any Gift of the 
} Commons,or ofany Parliamentatall,that can 
be proved. In the 8 H.3.a Subfidy of 2 Marks 

in Silver upon every Knights fee was granted 
tothe Kiweby the Nobles,without any Com- 
mons. At the pafling of a Bill of Subfidiesthe 
words oftheKing are, the King thanks his loyal 
Subjects, accepts their good Will,c alfo will have 

it forleRoy remercie fes loyaux Subjects,accept lenr 
benevolence, & auli ainfile veults which lafé 
words ofainfile veult,the King wills it to be fo, 
arethe only words that makesthe ACof Sub- 
fidy a Law to bind every man to the Pay- 
ment of it. G3 In 
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In the 39 Elz. The Commons, by their 
Speaker, complaining of Monopolies, the 
Queen ipake in private to the L. Keeper, 
who’ then made anfwer touching Monopo- 


loving Subjecis mould not take away Her Pre- 
rogative, which is the chiefeft Flower in ter 
Garland, and the principal and head Pearl in 
Her Crown and Diadenr, but that they will 
vatker leave that to Her Difpofition. 

_ The fecond Point 1s, that the Free-hol- 
ders, or Counties do not;, nor cannot give 
Privilege to the Commons in. Parliament. 
They that are under the Law cannot protect 
againtt it, they have no fuch Privilege them- 
felves as to be free from Arrefts, and AGi- 
ons: for if they had, then,it had been. noe 
Privilege, but it would be the Common 
Law. And what they have not, they can- 
not gives Nemo dat quod non habet, neither - 
do the Free-holders pretend to give anyfuch 
Privilege, either at their Election, or by 
any fubfequent AG; there is no mention 
of any fuch thing inthe return of the Writ; 
nor in the Indentures between the Sheriff, 
and the Free-holders. | 
' The third Point remains, That Privilege 
of Parliament is granted by the Kivg;. Ie 1s 
a known Rule, that which gives the, Foru, 
gives the Confequences of the Fora 5 the Ming 
Ba « ’ « s y 
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by his Writ gives the very Effence, and 
Form to the Parliament: therefore Privi- 
leges which are but Confequences of the 
Form, mutt neceflarily flow from Kings. 
All other Privileges and Protections are 
the Acts of the King; and by the Kings 
Writ. Sir Edw. Coke faith, that the Prote¢i7- 
on of mens Perfons, Servants, and Goods, 
is done by a Writ of Grace from the King. 
At the prefentment of the Speaker of the 
Houfe of Commons to the King upon the 
firft day of Parliament, The Speaker.in the 
Name and Behoof of the Commons, hum- 
bly craveth that his Majefty would be gra- 
cioufly pleafed to grant them their accu- 
ftomed Liberties and Privileges; which Pe- 
tition of theirs, isa fair Recognition of the 
Primitive Grace and Favour of Kings inbe- 
ftowing of Privilege, and it is afhrewd Ar- 
gument againft any other Tide: For our 
Anceftors were not fo ceremonious nor fo 
full of Complement as to beg that by Grace, 
which they might claim by Right. And 
the Renewing of this Petition every Parlia- - 
ment argues the Grant to be but tempora- 
ry,during only the prefent Parliament and 
that they have been accuftomed, when they 
have been accuftomably tued, or petition- 
ed for. I will clofé this Point with the 
Judgment of King Fa~es, who in his Decla- 
“G4 ration 
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ration touching his Proceedings in Parlia- 
ment 1621. refolvcs, that moft Privileges of 
Parliament grew from Precedents which rather 
fhew a Toleration than an Inheritance ; there- 
fore ke could not allow of the Style, calling it 
their ancient and undoubted Right and Inheri. 
tance, but could rather have wifhed that they 
had faid; their Privileges were derived from 
the Grace and Permiffion of his Anceftors and 
iim: and thereupon he concludes, He cay- 
not with Patience endure his § ubjects to ufe fuch 
Antimonarchicall words concerning their Liber- 
tres, except they had fubjoyned, that they were 
ranted unto ikem by’ the Grace and Favours 
of his Predeceffors : yet he promifeth to be 
careful of whatfoever Privileges they enjoy by 
long Cuftow and uncontrolled aud lawful Pre- 
FemeHris a AS AHOTE SG SOOTey See re 
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WN every Alteration oftGouernment. there is 
Something new, which none can either Di- 
vine, on fudge of, till time bath tried it 2 
we read of many feveral wayes of Govern=- 
ment but.they have all, or. woft of them, beer 
of particular Cities, with none, or very fnall 
Territories at firft belonging to them. Ab\this 
prefent the-Government of the Low-Coun- 
tries, aud. of Swiflerland, . are ob. appropria- 
ted vither of then to.any one Citys, for theyrare 
compounded... of . feveral...petty \ Principalities, 
which have: fpecial and different. Lams and. 
Privileges each of them 5 infoutnch, thak..the 
Onited. Provinces, and united Cantons are bitk 
Confederacies.and Leaguers, and not: tivo en- 
tire Comnonweals , Affociates onely for wauinal 
Defence. \..Nay, the Cantons of Swiflerland 
ave not only feveral Republicks; but reputed. to 
have different Forms of Commonweals 5; fome 
being {aid to be Ariftocratically governed; aud 


others 
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others Democratically, as the Mountaineers : 
and fome of the Cantons are Papifts, and fome 
Proteftants, and fome mixt of both : we do 
not find that any large or great Dominion 
or Kingdom united in one Government, and 
under the fame Laws, was ever reduced at 
once, to any kind of Popular Government, 
and not confined to the fubjetion of one Ci- 
iy: Ibis being a thing not yet done, requires 
the abler men to fettle fuch a Peaceable Go- 
vernment as is to Be defired : there being no 
Precedent in the cafe; all that cambe done in 
at, is, at fir/t to enquire into fuch other Govern- 
ments, as have beer exifient in the World. 
As a Preface to fuch an Enquiry,‘the Sacred 
Scripture ( if it be but for the Antiquity of it ) 
would be confulteds and ther Ariftotle, the 
grand. Mafter of Politiques 5 and after him the 
Greek: and Latin: Hiftorians that\lived in Po- 
pular times, would be ailigently examined: To 
excite others of greater Abilities to-an exatter 
Difquifition, I prefume-to offer alafte of fome 
Dattrines of Ariftotle, which ‘are ufber'd in 
with a briefer Touch of the Floly: Scriptures. 

Lt ts: not ‘probable; that any fure direction of 
the beginning of Government, van be found ei- 
ther iv Plato, Ariftotle, Cicero; Polybius, or 
an any other of the Heathen Authors, who mere 
agnorant of the manner of the Creation of the 
World: we weuft not neglect the Scriptures, and 
y fearch 
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‘f fearch in Philofophers for the grounds of Do* 


| “minion and Property,which are the main Prin- 


ciples of Government and Fuftice. The fir 
Government in the World was Nerd 


in the Father of all. Flefh... Adam being com- 


_manded to multiply,and People the Earth, and 


| to fubdue it, and having Dominion given bine 


over all Creatures, was thereby the Monarch of 
the whole World ; none of his Pofterity had 
any Right to poffefs any thing, but by his Grant 
or Permiffion, or by Succeffion from hin : the 
Earth (/aith. the Pfalmift ) hath he given to 
the Children of men: which fhews, the Title 
comes from Fatherhood. There never was any 
uch thing as an Independent Multitude, who at 

rfthad a natural Right to a Community : this 
is but a Fittion, or Fancy of too many in thefe 
dayes, who pleafe themfelues in running after 
the Opinions of Philofophers and Poets, to 
find out fuch an Original of Government, as 
might promife then: Jome title to Liberty, to the 


UE great Scandal of Chriftianity, and bringing in 


of Atheifiz, fince.a natural freedon of man- 
hind cannot be {uppofed without the denial of 
the Creation of Adam. And yet this conceit of 
Original Freedom is the only Ground upon 
which not only the Heathen, Philofophers, but 
alfo the Authors of the Principles of the Ci- 
vil Law; and Grotius, Selden, Hobs, Ath- 
cam, and. others raife, and build their Do- 

ctrines 


The Preface, | | 
Gyrines of Government, aud of the several | 
forts or kinds, as they call them, of Comuton= | 
wealths. | 

Adam was the Father, King, and Lord 
over his Family > a Son; a Subje#, and a Sers 
vant or a Slave, were one and tbe fame thing — 
at firft; the Father had power to di {pofe, on 
Sell bis Childrew or Servants, whence we finds | 
that at the firft reckoning up of Goods in 
Scripture, the Man-férvant, and the Maju: 
Servant ave numbred among the Poffeffions avd 
Subflance of the Owner, as other Goods were. 
As for the wanes of Subject, Slave, and Ty- 
rant, they are-not found in S eripture, but what 
we now call a Subjet or a Slave, & there 
wamed no other than a Servant: I canpot 
learn that either the Hebrew, Greek or Latin 
have any proper and Original Word for aTy= | 
vant or a Slave, it feems thefe are names of la . | 
der invention, and taken up in diferace of Mo- 
narchical Government. 

I cannot find any one place, or Text tw the 
Bible, where any Power or Commiffton is gi- 
vex toa People either to govern themfelves, or 
to choofe themfélues Governonrs, or to alte 
the manner of Government at their pleafures 
the Power of Government is fetiled and fix- 
ed by the Commandement of Honour thy Fa- 
ther 5 if theré were a higher Power than the 
Patherly, then this Commandement conld not 


fraud, 


fee 


ip 
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and, and be obferved : Whereas we vead in 
Scripture, of fome Actions of the People in feta 
ging up of Kings, further than toa naked De- 
rlaration by a part of the People of their Obe- 
dience, fuch Atiions could not amount, fince 
we find no Commilfion they have, to beftow any 
Right a true reprefentation of the People to be 


_ made, is as impoffible, as for the whole People to 
Govern; the names of an Ariftocracy,¢ Demo- 
_ cracy, 4 Commonweal, 4 State, or any other 


of like fignification, are not to be met either ix 
ihe Law or Gofpel. 

That there is aground in Nature for Mo- 
narchy, Ariftotle himfelf affirmeth, faying, the 
firft Kings were Fathers of Families; 4s for 
any ground of any other Form of Government, 
shere hath been none yet alleged, but a fuppofed 
natural Freedom of Mankind; the Proof where- 
of I find none do undertake, but only beg it 
to be granted: We find the Government of 
Gods own People varied under the feveral Ii- 
tles of Patriarchs,Captains, Judges, and Kings; 
but in all thefe the Supreme Power refted 
fill ie one Perfon onely : We no where find any 
Supreme Power given to the People, or to a 
Multitude in Scripture, or ever exercifed by 
them. The People were never the Lords 
anointed, zor called Gods, nor Crowned, nor 
had the Title of Nurfing-Fathers, Gen. 35.11. 
The Supreme Power being an indivifible Bean 


of 


The Preface. | 
‘of Majefty, cannot be divided among, or fel> J 
‘tled upon a Multitude: God would have it fixe | 
ed in one Perfon, not fometimes in one part of ef. 
the People, and fometimes in another; and a) 
fouctimes, and that for the mo{t part,no where, \ 
as when the Affembly is diffolued, it wut refe 
in the Air,or.in the walls of the Ghaueber where 
they were Affensbled. | | 
If there were any thing likea Popular Gos | 
wernment among Gods People, it was about the 
dime of the Judges, when there was no King in 
Ifrael 5 for they had then fome fmall Show of 
Government, fuch as it was, but it war fo poor 
and beggarly, that the Scripture brands it with 
this note, that every man did what was right 
in his own eyes, becauft there was no King 
in Ifrael 5 it # not faid, becanfée there was 
20 Government, but becaufe there was no Kin go: if 
at feews no Government, but the Government. % §i 
of 2 King, in the judgment of the Scriptures | 
could refirain men from doing what they lifteds 
where every man doth what he pleafeth, it may 
be truly fie there is no Government 5 for the 
end of Government is, that every man fhould 
not do what he pleafed, or be his own Fudge in 
his own cafe's, for the Scripture to fay there 
was no King, is to fay there was no Form of 
Government in Ifracl. 
And what tke Old Teftament teacketh us, we 
have confirmed in the New: If Saint Paul 
bad 
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| had onely faid, Let every Soul be fubjec& to 


the higher Powers, and. faid. no more: then 


| men might have difbuted; whether Saint Paul, 


by higher Powers, had xot meant as well 
other Governours as Kings or other Forms 
of Government, as Monarchy 5 but the good 
luck.is, Saint Paul hath been kis own Interpre- 


ter or Comutent : for, afier the general Do- 


cirine of. Obedience to be given by all men to 
the higher Powers, be proceeds next to charge 


_ it home, and lay it to the Con{ctence under pain 
) of Damuation, and appliesit to each particular 
| mans Con{ciences faying, Wilt thou not.be a= 
| fraid of the Power> which Power he ex 


pounds in the fingular number, reftraining it to 
one Perfon, faying, He is the Minifter of God 
to thees 7t # uot, They are the Minifters to 
thee 3 aud then again, He beareth not the 
Sword in vain 3 and then a third time in the 
fame verfe, left thou fhould'ft forget it, ke faith, 
for He is the Minifter of God,a Revenger to 
Wrath &c. upon thee =: 7f Saint Paul .bad 


ile) fJaid, They are the Minifters of God,or They 


ould 
fein ] 
en F 
ni | 

‘|| 


bear not the Sword, in vain, it might be 
doubted, whether [they | were meant of Kings 
onely, or of other Governonrs alfo 5 but this 
Scruple # taken away by the Apofile bimfelf: 
And as St. Paul hath expounded what he means 
by Higher Powers, fo St. Peter alfo doth the 
like : for the felf-fame Word that St. Paul ufeth 
re 


for 


The Preface. 
jor Higher, in Saint Peter # tranflated Su- | 
preme; fo that though in our Englifh Bibles | 
the words differ, yet in the Original they are | 
both the fame fo that St. Paul might have | 
been Englifhed, Let every Soul be fubjec to | 


the Supreme Powers or St. Peter might have — 
been tranflated, whether to the King as | 
to the higher; yet there is this difference, | 
that whereas St. Paul ufeth the word in the 
Plural number, St. Peter hath it in the Sin=— 
gular, and with application to the King. 
It will be faid, Though St. Peter make the 
King Supreme, yet he tells ws the King is a 
humane Ordinance, or a Creature of the Peo- | 
ple's. But it i anfwered, Kings may be called 
an humane Ordinance, for being made of one | 
of the People, and not by the Peoples and fo 
are humane in Regard of their material Cane, |} 
not of their efficient. Jf St. Peter had meant | 
that Kings had been made by the People, ke | 
muft alfo have meant that Governours had \f 
been made by the People, for he calls the Go- | 
vernours as well an Ordinance of Man, as the} 
King 5 for his woods are, Submit your felves } 
to every Ordinance of man for the Lord’s j 
fake, whether it be to the King as Supreme, | 
or whether it be to Governours : but Sait | 
Peter fheweth, that Governours are not made \ 
by the Peoples for he {aith, they that are fent 4 
by Him ( wot by them .) for the ee - 
of | 
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| of Evil doers; fo that the Governours are 


ent by the King, and not by the People: fome 
wold have {ent by him, to be fent by Gods 


| dnt the Relative wuft be referr'd to the next 
) Antecedent, which is the King, and not God. 
| Befides; if Governours, be fent by God, and 


Kings by the People, then Governours world 
be Supreme, which is contrary to Saint Pe- 
ter’s Dodtrine; and it will follow, that. the 
People ave. not the power of choofing Repre- 
fenters to Givern, if Governours muft be fent 
of God. 

I The fafeft fenfe of Saint Peter's words. %, 
Submit your felves to all Humane Laws, 
whether made by the King, or by his Sub- 
ordinate Governours. So the King may,be 
called a Humane Ordinance, as being all one 
with a Speaking Law : the word in the Ore 


min ginal is, Be fubje& to every humane Crea- 
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tion 5 7t is more proper to call a Law made 
by a King a creation of an Ordinance, than 
the Peoples choofing or declaring of a King, 4 
Creation of bine, i fl age 
But take the words in what fenfe foever you 
will, it is moft evident, that Saint Peter iz 
this place, takes no notice of any Government 
or Governours, but of 2 King, and Govern- 
ours fent by him, but not by the People: And 
it is to be noted, That St. Peter and St. Paul, 
the two chief of the Apoftles, wrote their Epi- 
aaa | H 2 files 
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‘files at fuch a time, when the name of 2 Pos 
pular Government, or of the People of Rome 
pas at leaft fo much in Shew and in Name,that 
many do believe, That notwithftanding the Eu- 
perours by ftrong hand ufurped a Military 
Power 5 get the Government was for a long 
time in moft things then in the Senate and Peo- 
ple of Rome 5 but for all this, neither of the 
two Apoftles take any notice of any fuch Popu- 
lar Government 5 No, vor our Saviour bim- 
felf, who divides all between God and Cx- 
far, and allows nothing that we can find for 
the People. 
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Forms of Government, 


HAT cannot be found in Scripture, many 
do look for in Ariftotle; for if there be 


any other Form of Government befides 

Monarchy, he is the man beft able 
to tell, what it is, and to let us know by what name 
to call it, fince the Greek Tongue is moft happy in’ 
compounding Names, moft fignificant to exprefs the 
nature of moft things : The uftal terms in this Age 
of Ariftocraty and Democraty are taken up from him 
to expre(s Forms of Government moft different from 
Monarchy: We muft therefore make inquiry into 
Ariftotle touching thefe two Terms. 

True it is, Ariftotle feems to make three forts of 
Government,which he di- yy 1% ; 
ftinguifheth by * ¢be Sove- Ayccywn d @ eg 
reignty of-one man, or of a CFOV'0 eva 1 OALyEs, 7 
few, or of many, for the Tes 7 OAASS eps TO 49K" 
common Good. yoy TULDEPOV- 1.2.0.7. 
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Thefe ( he faith ) are right 
or perfect Governments, but 
thofe that are for the private 
Good of one, or of afer, or 


of a Multitude, are Tranf- 

greffions. The Government 
of a Monarchy for the Com- 
; mon Good, he calls a King- 
PEPOVs Banrcay. .&C. dom. The Government 
of a few more than one, an Ariftocratie, either Lecaufe 
the bet men govern, or becaufe it is for the belt of the 
governed: when a Multitude governs for the common 
Good, it is called by the common name of all Govern- 
ments, a ROLITIE. It is poffible that one or a 
few may excell in Vertue, but it s difficult for many to 
excell in all Vertue, except in Warlike Affairs, for this 
is natural in a Multitude, therefore, in this fort of Go- 
vernment their principal Ufe « to war one for another, 
and to poffe/s the Arms or Ammunition. The Tran if ref 
fons of Government before fpoken of, are thefe :  Ty- 
vanny is the Tranfgreffion of the Kingdom; and De- 
mocratie is the Tranfareffion of the Politie. For Tyranny. 
is a Monarchy for the Benefit of the Monarch; the Oligar- | 
chy,for the Profit of the Rich, the Democratie for the Be- - 

nefit of the Post None of thefe are for the Common 
Goods 

* Here Ariffotle, if he had ftaod to his own Princi- 
ples, fhould:have {aid an Oligarchy fhould be for the 
Benefit of a fer,and thofe the belts aud not for the Bene é 
of the rich: and a Democratie for the Benefit of many, 
and-not of the Poor only; for fo the Oppolition ly- 
eths but then Ariftotle faw his Democratie would 
Prove to be no Tranigrethon, but a perfect Politie,and 
his 
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his Oligarchy would not-be for the Benefit of a few, 
and thofe the beft men; for they cannot be the belt 
men, that feek onely their private Profit. In this 
Chapter, the mind of Ariftotle about the feveral 
kinds of Government, is clearliett delivered, as be- 
ing the foundation of all his Books of Politiques, it 
is the more neceflary to make a curious Obfervati- 
on of thefe his Doétrines. In the firft place, he ac- 
knowledgeth the Government of one man, or of a 
Monarchy, and that is a perfect Form of Govern- 
ment. 

Concerning Monarchy, Ariftotle teacheth us the 
beginning of it; for, faith 
he, the * firft. Society made 
of many Houfes is 2 Colony, >» oma 4 
which sari naturally 016104 ‘hes NgABCE ant 
to be a Colony of Families, ves ougyranlasmanddrs 
or Fofter-bretberen of Chil- vex reridwy maids Avo 
dren and Childrens children. x mn Tpcruy eCannrdi- 
And therefore at the begin- 
ning Cities were, and now 
Nations, under the Govern- rae, 
ment of Kings 3: the Eldeft in oo ~ le p aon dle 
every houfe is Kingsand fo for 74 2 ie eS Culd- 
Kindred fake itis in Colonies, T8, @S€ 24 % ot TOMA 

Dow clu ouryJéveray. 

Thus he deduced the Original of Government 
from the Power of the Fatherhood, not from the 
Ele¢tion of the People. This it feems he learnt of 
his Mafter Plato, who in his third Book of Laws af- 
firms, that the true and firft Reafon of Authority is, 
that the Father and Mother, and fimply thofe that 
beget and ingender, do command and rule over all 
their Children. Ariftotle alfo tells us from Homer, 


H 4. (a) Tha 


* f 5 ae a | t 
: Madusee Oe pur 
Colney Nn KOU amie 


¢€ J aq ~w 2 
OVTD A OAKS, VUY ETE 
\ 7 ~ 
TO Oye if I. C.2.7%- 


ERLE Reg KEE SS 


A. Obfervations touching 


(a) @zpusber 5 exa= 


=O. maiddn 30° a 
NINO 
®). "Avery LYM Pi 


je os T pwns x Sea- 
OTUs Te ie cow 


“py 
> 


/ 
ap) SEIDISNY 
#1) bag high 


} oA . 
Cc) Tetwy 5 Beam- 
¢c / 
cnn Banari, yet~ 
! ai / 
pin cTipgnegtia. 


(a) Teg) 82 aap: 


| 

Camrcias cone 
INS, aur 3. 64» rol 
ny cupoyet TAY THY 
ot) tlw €au ¢ Bean- 


Cen 


oly oO » Banird! és’ o fe 
4 
~~ “t vOUgY AEodus- 


v@. Ba an.dus, oe 


/ 
TMVALTELAS- 


(a) that every man gives Laws 
io bis Wife and Children. 

In the fourth Book of his 
Politiques, cap. 2. he gives to 
Monarchy the Title of the (>) 
firft and divineft ‘fort of Go- 
vernment, defining ‘Tyranny to 
bea Fran{grelfion * from the firft, 
and divineft. 

Again, Arifotle in the eighth 
Book of his E Ethicks,in the 12 
Chapter,faith, That of (c) the 
rig bt Kinds of Government, a 
Monarchy was the bet, and a 
popular Eftate the wort. 

Lafily, in the third Book 
Of his Politiques, and the fix- 
teenth’ Chapter ‘concerning 
Monarchy, he faith, that (d) 
A perfect Kingdom is that 
wherein the King rules all things 
according to his tae Wills for 
he that is called.a King aceord- 
ing to the Law makes no kind of 
Government. 
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Secondly, he faith there is a Government of a few 


~men, but doth not tell us how many thofe few men 


may, or,muft be; only he faith they muft be more than 

one man, but how many, that'he leaves uncertain. 
This ‘perfeét Government of a ¥ w, any man 

would thin! K Ariftotle | thould | have called an Oligarchy, 
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for that this word properly fignifies fo much; but 

in ftead of the Government of a few, Ariftotle gives it- 
a quite other name, and terms it an Ariftocraty, 
which fignifies the Power of the beft; the reafon 
why it is called an Arijtocraty, faith Ariftotle, is for 
that there the belt men govern, or (becaufe that is 
not always true) for that it is for the beft of the go- 
verned, by this latter reafon any Government, and 
moft efpecially a Monarchy, may be called an Arifto- 
craty, becaufe the End of Monarchy is for the beft of 
the governed, as well as the End of an Ariftocraty3, 
fo that of thefe two Reafons for calling the Govern- 
ment of a few an Arifocratie, the firft is feldome true; 
and the latter is never fufficient to frame a diftincti- 
on. This Aristotle himfelf confeffeth in his next 
Chapter, faying (2) that the oes a 
Canfis afore{aid do not make a “) Fi J tae 

Difference, and that it is Po- Cat ad aieik  aagiam 
verty and Riches, and not Fer, HT vent drapo~ 
and Many, that makes the Dif- psy @ 3) diagzpyow 
ference between an Oligarchy, are Snygreetia x1 
and Democraty there muft be oruyepy toe CAANAOH 
an Oligarchy where rich men __y aroris bets 
ule, whether they be few or rou bbe ere 
many: and-wherefoever the Poor Cae a. Se 
have the Sovereignty, there muft be a Demtocraty. 

Now if Ariftotle will allow Riches and Poverty to 
make a Difference between an Oligarchy and a De- 
mocratp: thefe two muft likewife make the Diffe- 
rence between an Ariftocraty and a Polity: for the 
only Difference Ariftorle makes between them 
is, in their Ends, and not in their Matters for the 
{ame few men may make an Ariftocraty, if their End 
be the Common Good; and they may be an wi 
API RE chy 
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chy, if they aim only at their private Benefit. 

Thus is Ariftotle diftra@ted and perplexed how to 
diftinguith his Arétocratie, whether by the fmallnefs 
of thew Number, or by the Greatnefs of their Ejtates. 


‘Libr. c.g. Nay if welookinto Ariftotles Rhetoriques, 


we fhall find a new Conceit, not only a- 
bout Ariftocratie, but alfo about the forts of Govern- 
ment: for whereas he has taught us in his Poli- 
tiques, that there be three forts of right or perfect 
Government, and as many forts of wrong, which 
he calls Tran{grettions or Corruptions, he comes in 
his Rhetoriques, and teacheth us that there be four 
forts of Government. 


) +i 
(4) é61 3 dipones- 
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1 (a) A Democratie, where 
Magiftracies are diftributed by 
Lots. 
ate 2. In an Oligarchy by their 
THUS we 0 esata’ has 2 Wealth. 

Ya Do not am 3. In an Ariftocratie by their 
Tungorey" aplso= Inftructions in the Law. It is 


™ 


xegtia A cy n of ‘*ecelfary for thefe to appear the 
4 


of mreySelay belt from whence they have their 
name. 
(b ) Moveepysx a bot 4. (6) A Monarchy according 


wt) Tevoug ev n Eis 40 the name, wherein one is 
¢€ ce) ; 
amy ley nwpios 624. Lord over all. 


Here we fee Ariffocratie is not diftinguifhed by 
{mallnefS of Number, nor by Riches, but by Skill in 
the Laws; for he faith thofe that are inftruéted in the 
Laws governin an Ariftocratie: of Yep Eupeusvunsres ep 
mols voutuns ey gh “Aptcongaficn dpywoy 2 Point not 
dreamt of in his Politiques ; by which it feems Ari- 
(fotle himfelf did not know well what he would have 
to 
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tobe an Ariftocratie. Andas he cannot teach us tru- 
ly what an Ariftocratie is, fo he is to feck to tells us 
where any Ariffocratie ever was even himfelf feems 
to doubt, whether there be any fuch Form of Go- 
vernment, where he faith in his third Book of Poli- 
tiques, cap. 5. 

(a) It is impoffible for any Mecha- (a) E? ns ict, 
nical man to be a Citizen in an Ari- 9 ey, gn 
ftocratie, if there be any fuch Govern- G! toe bu 
ment as they call Ariftocratical. PAS ORES eee 

His [ if |] makes him feem to doubt of it; yet I 
find him afhrm that the Commonwealth of Carthage 
was Aviftocratical ; he doth not fay it was an Arifto- 
cratie, for he confeffeth it-had many of the Tran 
greffions which other Commonwealths had, and did 


‘incline either to a Democratie or an Oligarchy. 


Cb) The Government of Carthage : 
did tran{gre{s from an Ariftocratie (4) Hapen€ OUVES 
to an Oligarchy. a Ti OAS oxpae- 
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And he concludes, that if by Misfortune there 
fhould happen any Difcord among the Carthaginians 
themfelves, there would be no Medicine by Law 
found out to give it Reft; wherein me-thinks 4ri- 
ftotle was a kind of Prophet, for the Difcords be- 
tween the Citizens of Carthage, were the main Caufe 
that Hannibal loft not only Italy, but Carthage it 
{elf. | | 

By thefe few Collections we may find how un- 
certain Ariftotle is in determining what an 4ri- 
(tocratie is, or where or when any fuch Govern~ 
ment was; it may juftly, be doubted whesags 
ppp s 3 pt 3 


>! 
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there ever was, or can be any fuch Government. 


Let us pafs from his Ariffocraty, to his third fore 


of perfect or right Government; for which he finds 
no particular Name, but only the common Name of 


all Government, Politia: It feems the Greeks were 
wonderfully to feck, that they of all men fhould 
not he able to compound a name for fuch a perfec 
Form of Government; unlef$ we fhould believe that 
they citeemed this kind of Commonwealth fo fuper- 
latively excellent, as tobe called, xe] 2Eoyhy, the Go- 
vernment of all Governments, ox Polity ot Polities. 

But howfoever Ariftotle in his Books of Politiques 
vouchfafe us not a Name.yet in his Books of Etbigues 
he affirmeth it may very properly be called 
(2) Teim & 5 ( “J a i ent cues 
on TlunUudtey. dy where Magiftrates are chofen 
eat wrimhs 4. their Wealth : But why pte! 

> « _.,. tlefhould giveit fuch a Name 
yew oneloy Puye- I can find no Reafon; fora 
rd L. 8.¢.12. Poly by his Dodtrine is the 
Government of many, or of a Multitude, and the 
Multitude he will have to be the poorer fort, info- 
much that except they be poor, he will not allow it 
to be the Government of a Multitude,though they be 
never {0 many; for he makes Poverty the truelt Note 
of a popular Eftate ; and as if to be Poor and to be 
Eee were all one, he makes Liberty likewife to bea 
Mark of a popular Eftate; for in his 4h Book,and 4th 
(b) ‘On Suge eo Chapter,he relolves, That (b) a 
Be ads Ey 6 popular State where free men 

KS : goverie, and an Oligarchy where 
ee, oA apr rich men rule, as if rich men 
oda d\ ore of rAe- could not be free men: Now 
C10he how . Magilirates. fhould \ be 
cho- 
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chofen for their Wealth, a3 siynua'zev. among all 
poor men is to me a Riddle. 

Here I cannot but wonder why all our modern Po- 
liticians, who pretend themf{elves Ariftotelzans, fhould 
forfake their great Matter, and account a Democraty 
a right or perfect Form of Government, when Ari- 
ftotle brands it for a Tranfgreffion, or a depraved, 
or corrupted manner of Government. They had 
done better to have followed Ariffotle, who (though 
other Grecians could not, yet: he) could find out 
the name of a Timocraty for a right popular Govern- 
ment: But, it may be, our Politicians forbear to ufe 
the word Timocraty, becaufe he affords an ill Chara- 
Ger of it; faying, That of all the right Kinds of Go- 
vernment a Monarchy was the bef; and a Timocraty 
the worlks exlicn i Bartrciar xeipion i rinonear ben © Yet 
afterwards Ariftotle in the fame Chapter makes amends 
for it,in faying, a Democraty is the leaft vicious, becaufe 
it doth but a little Tran{grefs from a Timocraty. 

But not to infift longer on the name of this name- 
lefs Form of Government, let Inquiry be made into 
the thing it {elf, that we may know what Ariftotle 
faith is the Government of many, or of a Multitude, for, 
the Common Good. 

_ This Many, or Multitude is not the whole People, 
nor the major part of the People, or any chofen by 
the People to be their Reprefentors. No, Ariftotle ne= 
ver faith, or meaneth any 
{uch thing;for he tells us (4) (4) Hd Beatin m- 
the bet City doth not make Ais 2 oumnae Bavau- 
any Artificer, or Handicrafts- guy mo rithy, L.31.5+ 
man a Citizen 

And if thefe be excluded out of the Number of 


Citizens, there will be but a few left in every City 
to 
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to make his Timocratical Government, fince Artifi- 

cers or Mercenary men make far the greateft part of 
en, a City; or to fay (2) a City 

(2) A} amas js a Comimunity of free men, and 

yowwyie T eAdS2- yet to exclude the greatéft part 

por bor. as. 3° C.7. 


of the Inhabitants from being 

Citizens, is but a Mockery of 
Freedom ; for any man would think that a City be- 
ing a Society of men aflembled to the End to live 
well, that fuch men without whom a City cannot 
{ubfift, and who perform neceffary Works, and mi- 
nifter to all in Publick,fhould not be barred from be- 
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ing Citizens, yet fays Ariftotle, 
(b) all thofe are not to be deemed 
Citizens without whom a City 
cannot fubfift, except they ab- 
{iain from neceffary Works; 
for he refolves it (c) impoffible 
for him to exercife the Work of 
Vertue, that ufeth a mechanical 
or mercenary Trade. 

And he makes it one of his 
Conclufions, That (2) in ancient 
times among fome men, no pub- 
lick Workman did partake of the 
Government, untill the worft of 
Democraties were brought in, 


L.13. eo 


Again Ariftotle will have his beft poptlar Govern 


ment confift of Free men, 


and accounts the poorer 


fort of People to be free men; how then will he ex 


clude poor Artificers, who 


work for the Publick, 


from participating of the Government? 


Fur- 
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Further it is obfervable in Ariftotle, That,quite con- 
trary to the Signification of the Greek names, the 
Government of a Multitude may be termed an OJi- 
garcby if they be rich, and the Rule of a few a Deo 
mocratie if they be poor and free. 

After much Incertainty of the Nature of this Poli- 
tique Government, which wants a names Arifforle 
at laft refolves that this general Commonweal or 
Politia is compounded of a Democratie and Oligarchy + 
for, (a) to {peak plainly,a Polity 
is a Mixture of a Democratie and (4) "Eo 9 " 7o- 
an Oligarchy. AUTEle, 0S LUAWS 
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That is, one perfect Form is made of two imper- 
feét ones; this is rather a confounding than com- 
pounding, of Government, to patch it up of two 
corrupt ones, by appointing, an Oligarchical Penalty 
for the rich Magiftrates that are chofen by Election, 
and a Democratical Fee for the poor Magiltrates that 
are chofen by Lot. 

Laftly it is to be noted, That Ariftorle doth not of- 
fer to name any one City or Commonweal in the 
World, where ever there was any fuch Government 
as he calls a Politie: for him to reckon it for a per- 
fe& Form of Government, and of fuch Excellency 
as to carry the Name. from all other, and yet never 
to have been extant in the World, may feem a Won- 
der; and a man may be excufed for doubting, or for 
denying any fuch Form to be poffible in: Nature, if 

it cannot be made manifeft what it is, nor when, nor 
where it ever was. 
In Conclufion, fince Ariftotle reckons but three 
kinds of perfect Government, which are, Firtt, 4 
Monar- 
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chy of one Secondly, an Ariftocraty of a few , Third- 
ly, a Polity of a Multitude; and if thefe two latter 
cannot be made good by him: there will remain 
but one right Form of Government only, which is 
Monarchy: And it{eems to me, that Ariffotle in a 
manner doth confefs as much, 
(a) % 4 ape 4 Where he informs us (a) that 
nz the firft Commonweal among 
ie te 4 , the Grecians, after Kingdoms 
Emo SVET Os, pas made of shofé that eh 
THS Bacircas © War: meaning that the Greci- 
PS worenevrev. ans, when they left to be go- 
a De ee verned by Kings, fell to be go- 
verned by an Army : their 
Monarchy was changed into a Stratocraty, and not. in- 
to an Ariffocraty or Democraty «. for if Unity in Go- 
vernmeént, which is only found in Monarchy, be once 
broken, there is no Stay or Bound, untill it come 
to a conftant ftahding Army; for the People or Multi- 
tude, aS Ariftotle teacheth tis, can excell in no Vertue 
but Military, and that That is natural to them, and 
(b) Tasies sd” #3 therefore in’ a popular Eftate, 
is pie CK b) The Sovereign Power is in 
2 sachs vy 2a ci the Sword, and thofe that are 
si ag cet cepellu), polleffed of the Arms. So that 
LAA MBA thy any Nation or Kingdom that 
moAsuumiy’ avm™m is not charged with the keep- 
—p ev opanbes Myve- ing ofaKing, muft perpetual- 
Tay Sidarep x2! aenti- ly beat the Charge of paying 
the cho moruréicay 2d Keeping of an Army. 
mupieareloy a TPOTOAEABY, Kuk pATESuOIY auans 
ol wex™urevor tmomrc L.3.¢.7. 
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Foriss of Governmen2 13 
. Thele brief ObfErvations upon: Ariffotle’s pérfeet 
Forms of Government, may -direét( what: to judge 
of thofe corrupted of imperfeéh Forms whidyhe 
mentions; fot rectmefk index fii > obloqui, and he 
reckons them to .be all one in Mattersand'’Foxin; 
and to differ only in their End'> the end-of the 
Perfect Forms being for the Good.of the Governed 
and of the Impertect, forthe benefit: only..of the 
Governours, Now fince Ariftotle could not-tell-how 
to define or, defcxibe his Right or’ Perfect Forms of 
Government, it catmot bé expected -he can fatishe 
us concerning .thofe he calls Imperfect: yet) he la¢ 
bours and. -beftirrs. him(elf, mainly'.in the bufinels, 
though to little purpofe ;» for, howfocver the: Title 
of his Book be: Moarzinay, of Polittgues,: and that:he 
mentions teltea for a fpecial\ For of Govern 
ment, which hath the common name of a»Policy:s 
yet when he cores to difpute in particular of Gor 
vernment, he argues, only about..Democracies and 
Oligarchies, and therein he.is copious, becaufe only 
thofe which he calls corrupt Forms of Governments 
Were cOmmon .in; Greece in his dayes.  As-for. an 
Ariftocracy, or a Policy which lie mentions, they. are 


only Speculative. Notions, or Airy..Namesy invented 


to delude the: World, and to perfwade the People, 
that under thofe quaint Terms,there might. be found 
fome fibtile Government, whieh might at leaft 
equal, if not excell Monarchy: And the Inventers 
of thofe fine Names were all but-Rebels to’ Monar= 
chy, by Ariftotles confefhon, where he faith, she fink 
Commonweals of Greece after Kings were: lefts: mere 
made of thofé that waged War.\. 4... 136. pocket 
_ As Ariftotle is irrefolute to determine .what ate 
truly Perfect Ariftocracies and Policies, {0 he i * 

i Feely 
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feck in de(cribing his imperfect Forms of Govern 

ment, as well Oligarchies as Democracies, and theres 
forelie is driven to invent feveral forts of them, 
and to confound himfelf with Subdivifions: we 
will alledge fome of his words. The caufe why 
there be many kinds of Commonweals is, for that there 
are many parts of every City. Sometimes all thefe parts 
are in a Commonweal, fometimes more of them, fome- 
simes fewer: whence it is manifeft, that there are many 
‘Commonweals differing from each other in kind: be- 
caufe the parts of them differ after the fame manner. 
For a Commonweal is the Order of Magiftrates diftribu- 
ted, either according to the Power of them that are 
partakers of it, or according to fome other common equa- 
lity belonging to Poor and Rich, or fome other thing 


a 


common to both. It is therefore neceffary, that there «| 


be fo many Commonweals as there are Orders, ace 
cording to the excellencies and differences of Parts. 
But it feemeth principally there are but two chief kinds 
of Commonweals the Democracy and the Oligarchy: 
for they make the Ariftocracy 4 branch of Oligarchy, 


as if it were a kind of Oligarchy 5 and that other . 


which is properly a Policy, t0 be a branch of Demo- 
cracy. So they are wont to efteem of Commonweales; 
but it is both ivuer and better 5 that there being twa 
right Forms, or one, that all the other be tran{greffi- 
ons. ‘Here we find Ariftotle of feveral minds, fome- 
times he is for many Commonweales, fometimes 
for two, or fometimes for one. As for his many 
Commonweals, if he allow them according to the 
feveral parts of a City, he may as well make three 
thoufand kinds of Commonweals, as three: if two 
Artificers and three Souldiers fhould govern, that 
fhould be one kind of Commonweal : if ag aamel 
: and- 
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bandinen, and tive Merchants, that would ‘be a {e- 
cond fort; or fix Taylors, and ten Carpenters, a 
third fort, ora dozen Saylors; and a dozen Porters, 
a fourth; and fo in ifinitum, for Ariftotle is not re- 
folved how many parts to make of a City, or how 
many Combinations of thofe Parts; and therefote 
in his Reckoning of them, he differs from _himfelf, 
fornetimes makes more, formetimes fewer Parts : and 
oft concluding at the end of his Accompt with et c#te- 
ta’s : and confeffing that one and the fame man may 
act feveral Parts; as hethat is a Souldier, may bea 
a Husbandman &-an Attificer: and in his fourth Book 
and fourth Chapter,he {eems to reckon up eight parts 
of a City,but in the Tale of them, he miffes or forgets 
the fixth. 1. Henames the Plommun. 2. The Artifi- 
cer. 3. The Tradefman, or Merchants 4: The merce- 
nary Hirelings §. The Souldier, (here Ariftotle falls 
foul upon Plato, for making but four parts of a Ci- 
ty. 1. The Weaver, 2. The Plowman. 3. The Tay 
lor. 4. the Carpenter. Afterwards, as if thefe weze 
not fufficient, he addeth the Smith, and the Freeder 
of neceffary Cattle, the Merchant, and the ingrofir or 
Retayler) whileft Ariftotle was bufie in this Repre- 
henfion of Plato, he forgets himfelf, and skips overt 
his fixth part of aCity; and names the 7. rich men, 
3. the Magiffrates. In the fame Chapter, he offers 
at another Divifion of the Parts of a City or Com- 
monweal, firft dividing it inte a Popalacy; and Nobis 
lity. The People he divides firft into Husbandmen: 
2. Into Artificers. 3. Into Merchants, or thofé that ufe 
Buying or Selling. 4. Into thofe that frequent the Seas, 
of whom fame follow the War, otbers feek for , Gains 
{ome are Carriers or Tranfporters, others Fibermens 
5. Handicraftsnten that poffef fo little goods, that they 
‘ i 2 | | 


cane 
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cannot beidle. 6. Thofe that are not free on both fides, 
and any other {uch like Multitude of People. The kinds 
of Noblemen are diftinguifhed by Riches, by Lineage, 
by Vertue, by Learning, and other {uch like things. 
That there may be more Parts of a Commonweal 
than are here numbred, Ariftotle confeffeth or fup- 
pofeth; and of a Multitude of Parts, and of a Multi- 
tude of Mixtures of fuch Parts may be made a 
World of Forms of Oligarchies and Democraties. 
This Gonfufion of the Parts and Kinds of Com- 
monweals drove Ariftotle rather to reft upon the 
Divifion of Rich and Poor, for the main parts ofa 
Commonweal, than any other. The diftinction 
of a Few and of a Multitude, or the whole People, 
might feem more proper to diftinguifh between an 
Oligarchy and a Democraty 3 but the Truth is, 4ri- 
ftotle looking, upon the Cities of Greece, and finding 
that in every of them, even in Athens it felf, there 
were many of the People that were not allowed to 
be Citizens, and to participate in the Government, 
and that many times He was a Citizen in one fort of 
Government, who was not a Citizen in another, 
and that Citizens differed according to every .Com- 
monweal; he confidered that if he fhould place a 
Right in the whole People, either to govern, or to 
chufe their Form of Government, or the Parties 
that fhould govern: he fhould hereby condemn the 
Government of all the Cities in Greece, and efpe- 
cially of Ariftocraty, which, as he faith, a/lows ao 
Artificer to be a Citizen, and befides, he fhould there- 
by confute a main Principle of his own Politaques, 
which is, that fome men are born flaves by Natures 
which quite contradiéts the Pofition, that all men 


are born equal and frees and therefore Ariffotle thought 
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it fitter to allow all imaginable Forms of Govern- 
ment, that fo he might not difparage any one City, 
than to propound fuch a Form as might condemn. 
and deftroy all the reft. 

Though Ariftotle allow fo many feveral Forms of 
corrupted Governments yet he infifts upon no one 
Form of all thofe that he can define or defcribe,in 
fuch fort, that he is able to fay that any one'City 
in all Greece was governed juft according to fuch a 
Form; his diligence is only to make as many Forms 


as the giddy or inconftant Humour of a City could: 


happen upon; he freely gives the People Liberty to 
invent as many Kihds of Government as they pleafe, 
provided he may have Liberty to find Fault with 
every one of them it proved an. eafier Work for him 
to’ find Fault. with. every Form, then to tell how 
to amend any one of them; he found fo many Im- 
perfections in all forts of Commonweals, that; he 
could not hold from reproving, them before ever he 
tells us what a Commonweal is, or how many 
forts there are; and to. this Purpofe he f{pends’ his 
whole fecond Book in fetting out; and. correcting 
the chief Commonweals of :Greece, and among; 
others the Lacedemonian, the Cretan, and Carthagivi- 
an Commonweals; which three he efteems to: be 
much alike, and better than any other, yet he fpares 
not to lay open their Imperfections, and doth’the 
like to the Athenian, wherein he breaks the Rule: 
of Method, by..delivering the. Faults of Common- 
weals, before:he teach us. what.a.Commonweal*is 3 
for in-his firft Book,: he {peaks.only of the Parts of, 
which a City, ora‘ Commonweal is made, but tells” 
us not what a:City or Commonweal is, untill he 


come to his third Book, and there in handling the... 


I 3 forts 


za 4 ORDER RS g gp TES 
as : “ 


i8 Obfervations touching 


forts af Government, he obferves no Method at all; 
but in a diforderly way, flies backward and forward 
from one fort to another: and howsoever there may 
be obferved in him many Rules of Policy touching 
Government in general, yet without Doubt where 
he comes to difcourfe of particular Forms, he is full 
of Contradiction, or Confufion, or both : if is true, 
he is brief and ‘difficult, the beft Right 2 man can 
do him, isto confefs he underftands him not 5 yet 


4 diligent Reader may readily difcern fo. many Ixre- 


by 


pularities and Breaches in’ Ariftotle’s Books. of Poli- 
tiques, as tend to fuch’ Diftraction: or Confufion, that 
mone of our new Politicians can. make Advantage cf 
his Principles, for: the Confirmation. of: a1’ original 
Power by Nature in the People, which ‘is. the, only 
Theme now in Fafhion: For Ariftetle’s Difcourfe 
is of fuch Commonweals as. were founded: by: parti- 
cular Perfons, as the Chalcedonian by. Phalew, the 
Milefian by Hippodamas, the Lacedemionian by Lycur- 
gis, tbe Cretan by Minos, the Athenian by Solon, and 
the like: But the natiiral Right of the People to: 
found; or ‘ele& their Kind of Government ‘is not 
oncé difputed by him: ‘It feerns the: wrderived Ma- 
jefty of the People,..was fuch: a'metaphyfical’ piece of 
Speculation as our’ grand Philofopher. was not ac- 
quainted: with; he fpeaks very contemptuoutfly of 
theMultituide irr feveral Places, he ‘afhrms that the 
People ave bafe or wicktd’ Fudges in their oven Cafes, 
Shon ng. OF TAELSOF OQDADL neireed areph qéycineiays and 
that’ many of thenr differ’ nothing from. beaft. 
ri draptpsaty Zvioy- Tar Snpror5 and again he: 
{aith, ‘Lhe Common People or Freeimen are 
fich as. are neither Rich, nor in: Reputation. for Vertues 
aid it's not fafe to commit-to them great er 
SOP ee + ae eae oF Pade a Or 
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for, by reafon of their Injuftice and Vaskilfulnefs, they 
would do much Injuftice, and, commit. many Errours's 
and it is pleafanter to the multitude to live Diforderlys 
shan Soberly, Kdeoy syeberais wonnols 70 Civ cree Lib.én 
ths #70 Capeoyarse if Ariftotle had believed a nie 
a Publick Intereft to have been in the People, to. th¢ 
enabling them to be their own carvers in point,.o 
Government, he would never have entangled him: 
felf with fuch intricate and ambiguons Forms of 
Commonweals, as himfelf cannot tell, how to ex, 
plain, nor any of his Commentators how to undery 
ftand,or make Ufe of. STi a Af 
This one Benefit I have found by Reading Arifto- 
tle, that his Books of Politiques ferve for an admira= 
ble Commentary upon that Text of Scripture, 
which faith, In thofe dayes there was no King in Ifrar 
el; every man did that which was right in bis own eyes. 
For he grants a liberty in every City, for any man, 
or multitude of men, ‘cither by Cunning, or Force, 
to fet up what Government they pleafe 3 and he 
will allow fome name or other of a Commonweal, 
which in effect is to allow every man to do what he 
lifts, if he be able; hence it is, that by the confefli- 
on of Ariftotle, the firft Commonweals in Greece, after 
Kings were given over, were made of thofe that. waged 
W ar , thofe {everal kinds of Commonweals, were all 
{ummed up into the govemment. oy iy : 
of an “Army; for (a) it is, faith Os 98 tev, omrev 
Aviftotle, in their poreer, who man- wero, dg Wav 
age Arms to continue, or not conti- 38 uh wdvety wiibo 
nue the Form of Government, wheres bro: thd morte 
by the Eftate is. governed, which is ety IT Mpa gt 
nothing, elfe but a Stratocratie, Na tn] 4 Os 
or Military Government. We cannot much blame 
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Ariftcrle for the Incértainty,: and Contrariety in hit 
abotit''the forts ‘of Government, if we confider 
him a$'a Heathen; for it is ‘not: poffible for the 
Wit, of, man» to fearch:out ithe: firfti Grounds or 
Principles of Goverment, ( which neceffarily de- 
s upon the’ original’ of Property’) ‘except he 
now 'that at- the’ Creation’ one ‘man’ alone was 
fade, “to whom ‘the’ Dominion ‘of all things was 
givers, and from whom ‘all men ‘derive their Ti- 
tle, °This'Point ¢an‘ be learnt only from the Scrip- 
tives! as for the’ imaginary Contract of People, it 
is a Fancy not improbable only, but impoihible, exs 
Li a Zeci8, cépt a multitude of men at firlt bad prung ont, 
and were engendred of the Earth,which Arifgox 
tle kriows not’ rhetber be may believe, er no’: VE Jul {tice 
¢which is to give évery man his Due) be'the End of 
Government,there mult neceffarily be a Rule to know 
how any man at firftcame to havea Right to any thing 
to‘have it truly called his. -Thisisa Point Ariftotle 
difputes not 5 ‘nor fo much ‘as ever dreamt of an’ ort- 
ginal Contra&‘among People: ‘he looked-no farther 
in évery City, than toa Seambling among the Citr- 
zens,’ whereby every one fnatcht what he could get': 
‘fo that-a violent 'Poffeffion was the’ Pte and be ft Te 
fie that he knew) 2 
- The main DittinGtion of Aviles vencking perfect 
or Right Forms of*Governmentfrom thofe ‘that are 
imperfect or ‘corrupt, -confifts folely in this Point, 
“that where the Profit of the governed is: refpected 
there isa right.Government; but where the Pro? 
-fit of the Governours* is regarded, there’is a Cor 
ruption or Tranfgtefti on of. Government. By thi, 
itis fuppofed by Avéftorle, that'rbere may be a Go 
wernment Only <ifor the Benefit” of the- Governoune 
“ak g«, p 4 : ul 
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this Suppofition to be falfe, may be proved from 

Aviftotle himfelf; 1 will inftance about: the Point 

of Tyranny. . 
Tyranny, faith Arifiotle, (a) is a de- (2)L.3.04, 


confeffeth, that((b) én truth the mafter- (4) Lig. esto. 
ly Governinent is ‘profitable both to the: °~ 
Servant by Nature, and the Mafier by: Nature, and he 
yields'a {olid reafon for it, faying, (ce) It (c) L.3.66. 
isnot’ poffible, if the Servant be deftray-' > * t 
ed, that the Mafterfbip can be faved +: whence it may 
be inferred, That if the Mafterly’Government of 
Tyrants cannot be fafe without the Prefervation of 
them» whom they govern, it will follow that 2 Ty- 
rant cannot govern for bis own Profit only: and thus his 
main Definition of Tyranny fails, as being ground- 
ed upon an impoffible Suppofition by his own Con- 
felfion.. No Examiple can be fhewed of any fich 
Government that ever was in the World, as 4rifto- 
tle defcribes a Tyranny to be 5 for under the wort of 
Kings, though many particular men have unjuttly 
fuffered, yet the Multitude, or the People in gene- 
ral have found Benefit‘and Profit by the Govern 
ment. 4300S MGsTt OW" Sa er 3, < 
It being apparent that the different kinds of: Go- 
-wernment in Ariffotle, arife onely from the diffe- 
rence! of the number of Governours; whether one, 
a few, or many + theremay be as many feveral Forms 
of Governments «as there. be feveral Numbers, 
which are infinite; fo that not>onely the feveral 
Parts of 'aCity or Commonweal, but:alfo the fe- 
yeral Numbers: of fuch Parts may! caufe multipli- 
city of ‘Forms of Government: by ‘Ariftotle’s Pain- 


-eiples, . 
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It is further obfervable in Affemblies, that it is: 
not the whole Affembly, but the major part onely. 


of the Affembly that hath the Government; for 
that which pion the mot, is alwayes ratified, faith 
Ariftotle, lib. 4. c.4. by this means one and the fame 
Affembly may make, at one Sitting, feveral Forms 
of Commonweals, for in feveral Debates and Votes 
the fame number of men, or all the felf-fame men 
do not ordinarily agree in their Votes 3 and the leat 
Difagreement, either in the Perfons of the men,. or 
in their number, alters the Form of Government. 
Thus in a Commonweal, one part of the Publick 


Affairs fhall be ordered by one Form of Govern- 


ment, and another part by another Form, and a 
third part by a third Form, and. fo in infinitum. 
How can that have the Denomination of a Form 
of Government, which lafts but fora moment onely, 
about one fraction of Bufinefs? for in the very in- 
fiant, as it were inthe Twinkling of an eye, while 
their Vote lafteth, the Government mutt begin and 
end. 

To be governed, is nothing elfe but to be obedi- 
ent and fubject to the Will or Command of 
another; it isthe Will in a man that governs or- 
dinarily mens Wills are divided according to their 
feveral Ends or Interefts; which moft times are dif 
ferent, and many times contrary the one to the 
other, and in fuch cafes where the Wills of the 
major part of the Affembly do unite and agree in 
one Will,there isa Monarchy of many Wills in one, 
though it be called an Ariffocracy or Democracy, in 
regard of the feveral Perfons; it) is not the many 
Bodies, but the one Will or, Soul of the Multitude 
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that governs. (a) Where one w fet : 4 
up are many, the People becom- (4) Movapy@x 
th a Monarch, becaufe many, are np 0 dH.G VE® 
Lords, not feparately, but alto- FH aivtel@. €lg 
gerber-as ones therefore {uch a Peo- Cn GOAAWY™ ot 
ple as if it were a Monaxch, feeks no DOAAa! 2ipt- 
to bear Rute alone L. 4. Ce 4. at. iow ty ws 
SrocOu crra mivres. 0 08 By roLeT@. Sne@ 
are ugvapy Os av Cyret ygvepyey. 

It is a falfe and improper Speech to fay that a 
whole Multitude, Senate, Councel, or any Multi- 
tude whatfoever doth,govern where the major part 
only, rules; becaufe many of the Multitude that are 
{o affembled, are fo far from having any. part in the 
Government, that they themfelves are governed 
againft and. contrary to their Wills; there being in 
all Government various and different Debates and. 
Confultations, it comes to. pafs oft-times, that the 
major part in every Affembly, differs according, to 
the feveral Humours or Fancies of men 3, thofe who 
agree in one Mind, in one Point, are of different 
Opinions in. anothers: every Change of Bufinefs, or 
new Matter begets a new major part, and is a 
Change both of, the Gevernment and, Governours 3 
the Difference in, the Number, or. in the Qualities, 
of the. Perfons that govern, is the only thing that 
caufes different Governments, according to Ariftotle, 
whio divides his Kinds of Government.to the Num- 
ber.of one, a few,,ormany, As amonegft the Ro- 
mans theix Tribunitial Laws: had. feveral’ Titles, ac=: 
cording to the Names, of thofe. Tribunes.of the Peo- 
ple, that preferr’d and,made them. Soin other, 


ces, 


Governments, the Body, of their, Acts, and, Ordinan- 


eli jp! 
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ges, is compofed of a Multitude of momentary’ Mo- 
narchs, who by the’ Strength and Power of their 
Parties or Factions are ftill under a kind of a civil 
War, fighting and f{Cratching for the’ legiflative 
mifcellany, or medly of feveral Governments. If 
we confider cach Government according to the nob- 
ler Part of which it is compofed, it is nothing elfe 
but a Monarchy of Monothelites, or.of many men 
of one Will,moft commonly in‘one Point only: but 
if we regard only the bafer part, or Bodies of fuch 
Perfons as govern, there is an interrupted Succeffion 
of a Multitude,of fhort-lived Governments, with as 
many Intervalls of Anarchy; fo ‘that no man can 
fay at.any time, that he is under any Form of Go- 
vernment; for in a fhorter time than the word can 
be {poken, “every Government ‘is begun and end- 
éd. Furthermore in all Affemblies, of what Qua- 
lity foever they be, whether Aritocratical or Demo- 
cratical, as they call them, they all agree in’ this 
one Point, to give that honotirable Regard to’ Mo- 
narchy, that they do interpret. the major, or pre- 
vailing’ part in every Affembly to be but -as one 
man, and fo do feign to themfelves a kind of Mo- 
narchy. 5 ted, 
‘Though there be neither Precept nor Practice’ in 
Scripture, nor yet any Reafon alledged by <Ariffo-: 
#le for any Form of Government, but only*Mo- 
narchy; yet it is faid that itis evident to com- 
mon Senfe, that of old time Rome, and in this’ 
prefent Age Venice, and the Low-Countries, ‘en= 
yoy a Form of Government different from Mo= 
narchy: Hereunto it may be anfwered, That a 
People may live together in Society, and help’ one 
another; ‘and yet not be under any Form of Govern 
pai ments 
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ium 


a 
| menty’as we fee Herds of Cattel do, and..yet we 
| may not fay they, live under Government. - For 
' Government is not a Society only to live, but to 
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live well and. vertuoufly. This is. acknowledged by 
Ariftotle, who .teacheth, that 


(a) the End ofa City, to (2) 'Tera@. macws 


dive bleffedly and honeftlys Po- m $0 Cony dud \cyyg> 


litical Communities are ordain- yms %j XG AWS: Tw 
ed for honeft Aétions,: but. not weerwympacewv y= 
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Now there be two things principally required 
to a bleffed and honeft life: Religion towards God, 
and Peace towards men +: that is, a quiet and peaceable 
Life in all Godline{s and’ Honefty, 1 Tim. 2, 2. Here 
then will be the Queftion, Whether Godlinefs and 
Peace can be found under any Government but Mo- 
narchy, or whether Rome, Venice, or the’ Low-Coun- 
tries did enjoy thefe undex any popular Government. 
In thefe two Points, let us firft briefly examine the 
Roman Government, which is thought to have been 
the moft glorious. 

For Religion, we find prefently after the Build- 
ing, of the City by Romulus , the next King, Numa, 
moft devoutly eftablifhed a Religion, and ~ be- 
gan his Kingdom with the Service of the Gods} 
he forbad the Romans to make any Images of God, 
which Law lafted and. was obferved 170 Years, 
there..being in all ‘that time no image or Pi- 
Gure of God, in any Temple or Chappel of Rome; 
alfo he erected the Pontifical Colledge, and was 


him(elf the firft Bithop or Pontifex’; Thefe Bi- 
; (hops 
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fhops wete to render no Account eithet to the Se 
nate or Commonalty. They determined all Quefti- 
ons concerning Religion, as well between Priefts a8 
between private men: They punihed ihferiour 
Priefts, if they either added or detra@ted from the 
cftablifhed Rites, -or Ceremonies, or brought in any 
hew thing into Religion. The chief Bithop, Pontifex 
Maximus, taught every man how to honour and 
mh the Gods. This Care had Monarchy of Re- 
igion. 

. But after the Expulfion of Kings, we do not find 
during the Power of the People, any one Law made 
for the Benefit or Exercife of Religion: there. be 
two Tribunitian Laws concerning Religion, but 
they are meerly for the Benefit of the Power of the 
People, and not of Religion. L. Papirin,a Tribune, 
made a Law called Lex Papiria, that it (hould not be 
lawful for any to confecrate either Houfes, Grounds, 
Altars, or any other things without the Determination 
of the People. Domitins A:nobarbus another Tribune 
enacted a Law called Domitia Lex, that the Pontifical 
Colledge fhould not, as they were wont, admit whom they 
svorld into the Order of Priefthood, but it fhould be in 
the Power of the People 3 and becaufe it was contrary 
to their Religion, that Church-Dignities fhrould be be- 
{towed by the common People; hence for very Shame 
he ordained,that the leffer part of the People, namely 
feventeen Tribes (hould. eleét whom they thought fit, 
and afterwards the Party elected fhould have 
his Confirmation or admiffion from the Cok 
ledge: thus by 2 Committee of feven Tribes 
taken out of thirty five, the ancient Form of 
Religion was alter’d and reduced to the Power 
of the lefler part of the People: This was the 
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preat Care of the People to bring Ordination and 
Gonfecration to the Laity. 

The Religion in Venice, and the Low-Countries ig 
fufficiently known, much need not be faid of them : 
they admirably agree under a feeming contraricty; 
it is commonly faid, that one of them hath all Re- 
ligions, and the other no Religion ; the Atheift of 
Venice may fhake hands with the Sectary of Am/ter 
dam. This is the Liberty that a popular eftate can 
brag of, every man may be of any Religion, or no 
Religion, if he pleafe; their main Devotion is ex- 
ercifed only in oppofing and fuppreffing Monarchy. 
They both agree to exclude the Clergy from med- 
ling in Government, whereas in all Monarchies both 
‘before the Law of Mofes, and under it, and ever 
fince : all Barbarians, Grecians, Romans, Infidels, 
Turks, and Indians, have with one Confent given 
fuch Refpect and Reverence to their Priefts, as to 
truft them with their Laws; and in this our Nation, 
‘the firft Priefts we read of before Chriftianity, were 
the Druides, who as Cefar faith, decided and deber- 
mined Controverfies, in Murder, in Cafe of Inheritance, 
of Bounds of Lands, as they in their Difcretion judyred 
meet 5 they grant Rewards and Punifbments. It is a 
Wonder to fee what high Refpect even the great 
Turk giveth to his Mufti, or chief Bifhop, fo neceffa- 
ry is Religion to firengthen and direct Laws. 

To confider of the Point of Peace, It is yell 
known, that no People ever enjoyed it witl out 
‘Monarchy. Ariftotle faith, the Lacedemonians  pre- 
ferved themfelves by Warring, and after they had got- 
ten to themfelves the Empire, then were they prefently 
undone, for that they could not live at Reft, nor do: any 
better Exercife, than- the Exercife of War, \. 2..c. 7s 


eo 


eg Objervations touching 
After Rome had expelled Kings, it was in perpetual} 
War, till the time of the Emperours: once only was 
the Temple of Fanus fhut, after the end of the firft 
Punique War, but not fo long as for one year, but 
for fome Moneths.... It is true,as Orofins faith, that 
for almoft 700 years, that is, from Tullus Hoftilius to 
Auguitus Ceflar, only for one Summer, the Bowels of 
Rome did not fweat Blood. On the Behalf of. the 
Romans it.may be faid, that though the Bowels of 
Rome did always {weat Blood, yet they did obtain 
moft glorious Victories abroad; But it may be tru- 
ly anfwered, if all the. Reman Conquefts had no 
other Foundation but Injuftice ; this alone foils all 
the Glory of her warlike AGtions. The moft glori- 
ous War that ever Rome had, was with Carthage s 
the Beginning of which War, Sir Walter Raleigh 
proves to have been moft. unjuftly undertaken by 
the Romans, in confederating with the Mamertines, 
and Aiding of Rebels, under the Title of protecting 
their Confederates; whereas Kings many times may 
have juft Caufe of War, for recovering, and prefer- 
ving their Rights to fuch Dominions as fall to them 
by Inheritance or Marriage; a Popular Eftate, that 
cata neither. marry, nor be Heir to another,, can have 
no fuch Title toa War in a Foreign Kingdom and 
to {peak the Truth, if it be rightly contidered, the 
whole time of the Popularity of Rome, the Romans 
were no other than the only profperous and glori- 
ous Thieves, and Robbers of the World. 

If we look more narrowly into the Roman Go- 
vernment, it will appear, that in that very Age, 
wherein Rome was moft victorious, and f{eemed. to 
be moft popular, fhe owed moft of her Glory to an 
apparent kind of Monarchy. For it was the Kingly 
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Power of the Confils, who (as Livy faith) bad she 
fame Royal Furifdiction, or abfolute Power thar she 
Kings bad, not. any whit diminifhed or abated, and 
held all the fame Regal. Enfignes of fipreme Dignity. 
which helpt Rome to all her Conquetts: whiles the 
Tribunes of the People were ftrugling at home with 
the Senate about Election of Magiltrates, enacting 
of Laws, and calling to Account, or fuch: other po- 
pular Affairs, the Kingly Confuls gained all the Vis 
Ctories abroad : Thus Rome at one and the {ame 
time was broken and diftra¢ted into two Shewes of 
Government 5 the Popular, which ferved only to 
taife Seditions and Difcords within the Walls ; 
whileft. the Regal atchieved the Conquefts of Fo- 
reign Nations and Kingdomes. Rome was fo fenfi- 
ble of the Benefit and Neceffity of Monarchy, that in 
her moft defperate Condition and Danger, when all 
other Hopes failed her, the had: itill Refort to the 
Creation of a Dictator, who for the time was ari 
abiolute King; and from whom no Appeal to the 
People was granted, which is the royallelt Evidence 
for Monarchy ia the World; for they who were 
drawn to fwear, they would fuffer no King of Rome, 
found no Security but in Perjury, and breaking 
their Oath by admitting the Kingly Power in {pighe 
of their Teeth, under a new name of a DiGator or 
Conful: a jult Reward for their wanton expelling 
their King for no other Crime they could pretend 
but Pride, which is moft tolerable in a King of all 
men: and yet we find no particular Pointe of Pride 
charged upon. him, but that he enjoyned the Ros 
mans tO labour in cleanfing, and catting of Ditches, 
and paving their Sinks: an Act both for the Bene- 
fit and Ornament of the City, and therefore com- 
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mendable in the King: But the Citizens of Rome, 
who had been Conquerours of all Nations round 
about them, could not’ endure of Warriers to be- 
come Quarriers, and Day-labourers. Whereas it is 
faid, that Tarquin was expelled for the Rape com- 
mitted by his Son on Lwcreces it is unjuft to con- 
demn the Father for the Crime of his Son 3-it ‘had 
been fit to have petitioned the Father for the Pu- 
nifhment of the Offender: The Fact of young Tar- 
guin cannot be excufed, yet without wrong to the 
Reputation of fo chafte a Lady as Lwcrece is reputed 
to be, it may be {aid, the had a greater Defire to be 


thought chafte, than to be chafte; fhe might have . 


died untouched, and unfpotted in her Body, if the 
had not been afraid to be flandered for Inchaftity s 
both Dionyfius Halicarnafféus, and Livie, who both 
are her Friends, fo tell the Tale of her, as if fhe 
had chofen rather to be a Whore, than to 
be thought a Whore. To fay Truth, we find 
no other Caufe of the Expulfion of Tarquin, than 
the Wantonnefs, and Licentioufnefs of the People 
of Rome. 

This is further to be confidered in the Roman 
Government, that all the time between their Kings, 
and their Emperours, there lafted a continued 
ftrife, between the Nobility and Commons, where- 
in by Degrees the Commons prevailed at laft, fo to 
weaken the Authority of the Confuls and Senate, 
that even the laft {parks of Monarchy were in a man- 
ner extinguithed, ‘and then inftantly began the Ci 
vil War, which lafted till the Regal Power was 
quickly brought home, and fetled in Monarchy. 
So long as the Power of the Senate ftood good for 


the Election of Confuls, the Regal Power was pre- 
ferved 
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ferved in’ them, for the Sénate had their firft Infii- 
tution from Monareby : It is worth the noting, that 
in all thofe places,that have feemed to be mott po- 
pular, that »weak Degree of Government, that hath 
been exercifed among, them, hath been founded up- 
on, and been ‘beholden unto -Monarchical, Princi- 
ples, both for the Power of affembling, and, man- 
ner of confulting): for the ‘entire and gro{s Body of 
any People, is fuch an unweildy and diffufed thing 
ds is noticapable of uniting, or congregating, or dé- 
liberating. in an entire. ‘Lump , but in broken 
Parts, which at firft were xegulated by Monar- 
eby. . 

Furthermore it is obfervable, that Rome in her 
chief ‘Popularity, was oft beholden. for her Prefer- 
vation to the Monarchical Power of the Father over 
the Childten: by means of this Fatherly Power, 
faith Bodin, the Romans flourifhed im -all. Honour 
and Vertue, and oftentimes was their Common- 
weal thereby delivered) from moft imminent Deftru- 
ction, when the Fathers drew out of the Confitto- 
ty; their Sons being Tribines pubhining ¢ Laws tend- 
Amongft others Caffius threw his 
Son headlong out of the Con hftory, ‘publ ifhing, the 
Law Agraria (for the Divilion of Lands) in the Be- 
hoof of the People, and after by his own. private 
Jadgment put him to Death, the Magifirates, Ser- 
jeants, and People ftanding thereat aftonied, and 
not daring to withftand his Fatherly Authotity, 
although’ they would with all their Power have had 
that Law for Divifion of Lands ; which is fafficient 
Proof, this Power -of the Father not only, to have 
been facked and inviolable, but alfo to have been 


lawful for him, either by Right or Wrong to 
K 2 dif 


32 Obfervations touching 


difpofe of the Life and Death of his Children, 
even contrary to the Will of the Magiftrates and 
People. 

Ic is generally believed that the Government of 
Romeafter the Expulfion of Kings, was popular Bo- 
din endeavours to prove it, but I am not fatisfied with 
his Arguments, and though it will be thought a Pa- 
radox, yet I muft maintain, it was never truly po- 
pular. 

Firft it is dificult to agree, what a popular Go- 
‘vernment is, Aréftotle faith it is where Many or a 
Multitude do rule, he doth not fay where. the People, 
or the major part of the People, or the Reprefentors of 
the People govern. 

Bodin afarms if all the People be intereffed in the 
Government, it is a Popular Ejtate, Lib. 2. c. 1. but 
after in the fame Chapter he refolves, that # 2s 2 
Popular Eftate, when all the People, or the greater part 
thereof bath the Sovereignty, and he puts the Cafe 
that if there be threefcore thoufand Citizens, and 
forty thoufand of them have the Sovereignty, and. 


twenty thoufand be excluded, it {hall be called a ~ 


popular Eftate: But I muft tell him, though fifty 
nine thoufand, nine hundred, ninety nine of them 
govern, yet itis no popular Eftate, for if but one 
man be excluded, the fame reafon that excludes 
that one man, may exclude many hundreds, and 
many thoufands, yea, and the major part it felf; if 
it be admitted, that the People are or ever, were free 
by Nature, and not to be governed, but by their 
own Confent, it is moft unjuft to exclude any one 
man from his Right in Government; and to fup- 


pole the People fo unnatural, as at the firft to have 
all 
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all confented to give away their Right to a major 
part, (as if they had Liberty given them only to 
give away, and not to wfe it themfelves ) is not 
onely improbable, but impoffible 5 for the whole 
People is a thing, fo uncertain and changeable, that 
it alters every moment, fo that it is neceffary to ask 
of every Infant fo foon as it is born itsConfent to 
Government, if you will ever have the Confent of 
the whole People. 

Moreover, if the Arbitrary Tryal by a Jury of 
twelve men, be a thing of that admirable Perfe- 
ion and Juftice as is commonly believed, where- 
in the Negative Voice of every fingle Perfon is 
preferved, fo that the diffent of any of the twelve 
fruftrates the whole Judgment: How much more 
ought the natural freedom of each man be pre- 
ferved, by allowing him his Negative Voice, 
which is but a continuing him in that eftate, 
wherein, it is confeffed, Nature at firft placed him ; 
Juftice requires that no one Law fhould bind all, 
except all confent to it, there is nothing more vio- 
lent and contrary to Nature, than to allow a major 
part, or any other greater part lefs than the whole 
to bind all the People. 

The next difficulty to difcovering what a Popu- 
lar Eftate is, is to find out where the Supreme 
Power in the Roman Government refted 3; it is 
Bodin’s opinion, that in the Roman flate the Go- 
vernment was in the Magiftrates, the Authority and 
Counfel in the Senate, but the Sovereign Power 
and Majefty in the People. Lib. 2. c. 1. So in his 
firft Book his Doétrine is, that the ancient Ro- 
mans faid, Imperium in Magar atiot Authoritatem 
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in Senatu; Poteftatem in plede, Majefiatem ‘in Popul? 
jure elfe dicebant. ' Thefe four words Command, Aum 
shonigk Power, and Majety fignifie ordinatily, one 
and the fame thing, to’ wit, the Sovereignty , or 
fnpreme Power, I cannot find that Bodin knows 
how to diftinewilh them.; forthey were not diftince 
Faculties placed i ini feveral Subjects, ‘but one and' the 
fame thing diverily qualifed; for Imperintim, Autho- 
yitas, Poteltas, and Majetas were all’ originally in 
the Confuls; although for the greatet thew? the 
Seki would have the Opinion; and-CGonfent of 
the Senate who were never called together, nor had 
their Advice asked, but when and’ in what Points 
only ‘it, pleafed the Confuls to propound : fo: that 
properly Sen stufconfaltum was only 4 Decree of the 
Confuls, ‘with the Advice of the Sendtors : “And 
fo likewife the Gonfuls, when they had a ‘nund’ to 
have the Countenance of an ampler Councel, they 
affembled the Centuries, who were reckoned as the 
wholé People, and’ were never to be affembled; but 
when the Confuls thought fit to propound fome Bu- 
finefS of great weight unto thems fo that juffis popu- 
Hi, the “Command of the nate which Bodin zs 
much. magnifies, was properly lhe Confulum, tl 
Cémmind of ‘the: Contt ils, ‘by the Advice or Con. 
fent of the Affembly ‘of the Centuries, who were a 
Body compofed' of the Senators, and the reft of the 
Patritians, Knights, and Génilethen! or whole No- 
bility’ together “with the Commons: for: the fame 
imen:-who had Voices in Senate, -had‘alfo their 
Votes allowed in- the’ Affembly of the Centuries 
ac can to their feveral Capacities. 
: [t may farther appear, that the Roman Govern- 
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ment was never truly popular, for that in her 
greateft Show of Popularity, there were to be found 
above ten Servants for every Citizen or Freeman, 
and of thofe Servants,. not one of them was allowed 
any Place, or Voice in Government: If it be faid 
that the Roman Servants were Slaves taken in. War, 
and therefore not fit to be Freemen’s to this it may 
be anfwered, that'if the Opinion of our modern Po- 
liticians be good, which holds that al/.men are born 
Free by Nature, or if but the Opinion of Ariftotle be 
found, who faith that by Nature fome men are Ser- 
vants, and fome are Majters, then it may be unnatu- 
ral; or unjuft to make all Prifoners ‘in’ War Servants 
or (as they are now called) ‘Slaves, a Term not 
ufed in the Popular Governments, cither of Reme 
ov Greece 5 for in’ both Languages, the ufual- word 
that doth anfwer to our late Term of Slave, is but 
Servus in Latin, and pgace in Greek. Befides, if 
the Wars of the Romans, by which they gained fo 


_ many Servants were unjuft, as I take all offenfive 


War to be withouta fpecial Commiffion from God, 
and as I believe all the Roman Wars were, that 
were made for the Enlargement of their Empire, 
then we may conclude, that the’ Romans were 
the notableft Plagiaries, or Men-ftealers in the 
World. | 

But to allow the leffer part of the People of Rome, 
who called themfelves Citizens, to have had/a juft 
Right to exclude all Servants from being a part of 
the people of Rome, let-us enquire whether the major 
part of thofe, whom they allowed to be Citizens, 
had the Government of Rome, whereby we may 
difcover eafily how» notorioufly the: poorer and 
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exeater part.of the Citizens were guld of their Share 
in, Government ; “There were two famous manners 
‘8 their affembling the People of Rome: the firft was.’ 
by Claffes, as they called them, which were divided 
into Centuries 3. the fecond was by Tribes, or 
Wards, the former of thefe was a Ranking of 
the People, according .to their Abilities or Wealth; 
the latter according to the Place or Ward, 
wherein every Citizen dwelt: In the Affemblies 
of neither of thefe, had the major part of the People 
the Power of Government, as. may thus be made 
appear. 

» Pirft, for the Affembly of the Centuries, there 
were fix’ Degrees or Claffes of men according to 
their Wealth ; the firft. Clafis was of the richeft men 
in Rome, none whereof were under 200 J. in 
Value: The Valuation of the {econd Claifis was 
not under fourfcore Pounds; and fo the 3. the 4. 


and the fifth Claffis were each a Degree one undér 
another. The fixth Claffis contained the poorer 
fort, and all the liabble. Thefe fix Clafles were 
fubdivided into Hundreds, or Centuries. 


The firft uate had 983 

The 2. had 22 

The 3.Claffis had. 20 

The 4 had ; 39 CENTURIES. 
The 5. Clailis had BO 

The 6. Claffis had 1S 
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The Clafles, and Centuries. being thus ordered, 
when the Affembly came to give their "Oe 
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they did not give their Voices by. the. Poll, which 
is the truce popular way: but. each Century 
Voted by it felf, each Century having one Voice, 
the major part of the Centuries carried the Bufi- 
nefs: Now there being fourfcore and eighteen 
Centuries in the firft Claffis, in which all the Pa- 
tricians, Senators, Noblemen, Knights, and Gen- 
tlemen of Rome, were inrolled, being, more in 
Number, and above-half the Centuries, mutt needs. 
have the. Government, if they agreed all together, 
in their Votes, becaufe they Voted firft, for when 
97 Centuries had agreed in their Votes, the other 
Centuries of the inferiouy Claffis, were never 
called. to Vote 5 thus. the Nobles, and richer 
men who were but.few in Comparifon of the Com- 
mon People did bear the chief Sway, becaufe. all 
the poorer fort, or proletarian Rabble, were clap’d 
into the fixth Claffis, which in reckoning, were 
allowed but the-fingle Voice of one Century, which 
_ never came to Voting: whereas in. Number they 
,did far exceed all the five other Claffes or Centu- 
ries, and if they had been allowed. the Liberty of 
other Citizens, they might have been juftly num- 
bred for a thoufand Ceituries, or Voices in the 
Affembly ; This Device of packing fo many thou- 
{ands into one Century, did exclude far the great- 
elt part of the People from having, a part in the 
Government. 

Next, for the Affembly of the People of Rome by 
Tribes, it muft be confidered, that the Tribes did 
not give their Voices by the Poll altogether, which 
is the true way of popular Voting, but each 
Tribe or Ward did Vote by it {elf} and the Votes 
of the major part (not of the People but) a he 
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Tribes did’ {way the Government, the Tribes 
being unequal;? as all Divifions by Wards ufually 
are, becaufe the'Nuniber of the People of one Tribe; 
is'not jult the {ame with the Number of the People 
of each other Tribe's: whence it followed, that the 
major Number’ of ‘the Tribes might potlibly be the 
minot Number ‘6f: the People, “which is a de- 
fivoying of the Power. of the major Part of the 
Péople. 

Adde ‘hergunto; that the Nobility of ‘Rome 
were excluded ‘from being prefent at the Affem: 
bly of the Tribes}and fo thé’moft confiderable 
part of the People was wanting, therefore ie 
could’ not be: the Voices of the major part. of the 
People, where'a 'préat' part of the People were ‘al- 
fowed no Voices at’ all, for it mutt be the major 
part of the wholé;:and not of a Part: of the Peod 
plc, that muft denéminate a populat Government. 

_- Moreover it muft’be noted, that the Affembly of 
the Tribes was’ not: originally ‘the Power of thé 
_ People of Rome; for it’ was almot 40 years after 
the Rejection of Kitigs before an Affembly of Tribes 
Were thought on;or’ {poken offfor it was the Affem: 
bly of the People by Centuries,that agreed to the Ex- 
pulfion of Kings,&& ¢reating of Confuls in their Room, 


alfo the Famous Laws of the twelve Tables were ‘ra- 
tified’ by the’ Affembly of the Céentuties. < This AZ 
fembly by Centuries, as it was more Ancient, than 
that by Tribes; fo it was more’ triily popular, be- 
caufe all’ the Nobility, as well as the ‘Commons, 
had ‘Voices in it: ‘The Affembly ‘by Tribes, was 
pretended at firft, ofily to elect Tribunes of the 
People, and other inferiour Magiftrates, to deter- 
mine of leffer ‘Crimes that were not Capital, but 
Pie 4... only 
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, vy fnables and to decree that Peace fhould. be 
but, they, did: not meddle with denouncing 
‘War tobe made, for that high Point did-belong on- 
ly to’ the Affembly. of the Centuries 5 and fo alfo 
did the- judging) of, Treafon, and other Capital 
Grimes... The Difference between the Affembly of 
the ‘Fribes, and of the Centuries,. 1s very material ; 
for though it.be commonly, th ought, that either of 
thefe-two Affemblies were. efteemed, to be the People, 
yet ‘in Reality it ,wasynot fo, for the Affembly of 
the Genturies only. could be faid to be the People, 
becauife all the Nobility were included in it as well 
as the Commons, whereas they. were excluded. out 
of thes Affembly of the, Tribes; and, yet in Effect, 
the Affembly of the, Centuries was. but. as the Af- 
fembly:of the Lords, or. Nobles only, becaufe the 
jeffer, and'xicher part of the People had: the Sove- 
reignty;) as the Affembly of the Tribes was, but the 
Commons only. 

In maintenance of the popular.Goyernment of 
Rome, Bodin objects, that there could be no regal 
Power,in ‘the. two Confuls, -who..could neither 
make Law, nor Peace; mor War. The Anfwer is, 
though there wete: two, Contuls, yet but one of 
them had the Regality, for they governed by Turns, 
one Gonful one Moneth, and the other Conful ano- 
ther Moneth; or the arf, one day, ,.and the fecond 
another, day. That. the, Confuls could, make no 
Laws is falfe, it is plain by Livy, that they had the 
Power to’ make Laws, or. War, and, did. execute 
that Power, though they were often hindeged by the 


Tribunes of the Peoples not for. that, the, Power of 


making Laws or War, was ever taken away from 


the Confuls, or communicated) to the Tribunes, 
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but onely the Exercifé of the Confular Power was 
fifpended by a feeming humble way’ of interceffi- 
on of the Tribunes 5 The Confuls by their firlt 
Inftitution had a lawful Right to do thofe things, 
which yet they would not do by reafon of the 
fhortnefs of their Reigns, but chofé rather to 
countenance their aétions with the title of a De- 
cree of the Senate ( who were their private Coun- 
cel ) yea, and fometimes with the Decree of the 
Affembly of the Centuries ( who were their Pub- 
lick Counfel ) for both the Affembling of the 
Senate, and of the Centuries, was at the Plea- 
fure of the Confulls, and nothing was to be pro- 
. pounded in either of them, but at the Will of 
the Confuls: which argues a Sovereignty in them 
over the Senate and Centuries ; the Senate of Rome 
was like the Houfe of Lords, the Affembly of the 
Tribes refembled the Houfe of Commons,. but 
the Affembling of the Centuries, was a Body com- 
pofed of Lords and Commons united to Vote to- 
gether. 

The Tribunes of the People bore all the Sway 
among the Tribes, they called them together when 
they pleafed, without any Order, whereas the 
Centuries were never Affembled without Ceremo- 
ny, and Religious obfervation of the Birds by the 
Augurs, and by the Approbation of the Senate, and 
therefore were faid to be anficata, and ex authorita- 
te Patrum. ; 

Thefe things confidered, it appears, that the Af- 
fembly of the Centuries was the only legitimate, 
and great Meeting of the People of Rome: as for 
any Affcmbling , or Electing of any Truftees, or 
Reprefeators of the People of Rome, in nature “d 
the 
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the modern Parliaments, it was not in Ufe, or ever 

known in Rome. 

Above two hundred and twenty years after the 

expulfion of Kings, a fullen humour took the 

Commons of Rome, that they would needs de- - 
part the City to Faniculum, on the other fide of 
Tybur, they would not .be brought back into the 
City, until a Law was made, That a Plebifci- 
tum, or a Decree of the Commons might be ob- 
ferved for a Law 3; this Law was made by the Di- 
Gator Hortenfiu, to quiet the Sedition, by giv- 
ing a part of the Legiflative Power to the Com- 
mons, in fuch inferiour matters only, as by Tolera- 
tion and ‘Ufurpation had been practifed by the 
Commons. 1 find not that they defired an En- 
largement of the Points which were the Object 
of their Power, but of the Perfons, or Nobility 
that fhould be fubject to their Decrees: the great 
Power of making War, of creating the greater Ma- 
giftrates, of judging in Capital Crimes, remained in 
the Confuls, with the Senate, and Affembly of the 
Centuries. 

For further manifeltation of the broken and di- 
ftraéted Government of Rome, it is fit to confider 
the original Power of the Confuls, and of the Tri- 
bunes of the Commons, who are ordinarily called 
the Tribunes of the People. | 

Firft, it is undeniable, that upon the expulfion of 
Kings, Kingly power was not taken away, but on- 
ly made Annual .and changeable between two 
Confuls ; who in their Turns, and by courfe had 
the Sovereignty, and all Regal powers this ap- 
pears plainly in Livy, who tells us, that Valerius 
Publicola being, Contul, he himfelf alone ordained. 

a Law, 
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a Law, and then affembled a general Seffien. 
Turentillus Arla inveighed and complained againft 
the Conful’s Government, as being fo abfolutes and in 
Name only le(s odious than that of Kings, bitin Fad 
more cruel; for inftead of one Lord the City had ‘receiv- 
ed twain, having Authority beyond all Meafure, uli 
mited and infinite. Sexsins and Liciny -eomplain, 
that there would never be any indifferent Conrfe, fo 
Long as the Nobles kept the Sovereign Place of Command, 
and the Sword to {trike, whilés the poor Commons have 
only the Buckler; their Conélufion was, that 7 re- 
mains, that the Commons bear the Office of Confuls too, 
for that were a Fortrefs of their Liberty, from that day 
forward, fhall the Commons he Partakers of thofe things, 
wherein the Nobles now Surpafs them, namely Sovereign 
Reale and Authority. 

The Law of the twelve Tables affirms, Regid 
emperio duo funto, vigue Confules appellant. Tet two 
have regal Power, and let them be called Confuls: alfa 
the Judgment of Livy is, that the Sovereign Power 
was tranflated from Confuls to Decemvirs, as before 
from Kings to Confuls. Thefe are proofs fufficient 
to thew the Royal Power of the Confils. 

About fixteen years after the firft Creation of 
Confuls, the Commons finding, themfélves much 
run into Debt, by wafting their Eftates in following 
the Wars; and fo becoming, as they thought, 
opprefled by Ufury, and caft into Prifon by the 
Judgment, and Sentence of the Confiuls, they grie- 
voufly complained of Ufury, and of the Power of 
the Confuls, and by Sedition prevailed, and obtain- 
ed Leave to choofe among themfelves Magiftrates 

called Tribunes of the People, who by their Znter- 
ceffion night preferve the Commons from being op- 
prefted 
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prefied, and fuffering’ Wrong from the Confuls: 
and it was further agreed, that the Perfons of thofé 
Tribunes fhould be facred, and not to be touched 
by any. By means of this Immunity of the Bodies 
ofthe Tribunes from all Arrefts or other Violence, 
they grew in time by Degrees to fuch Boldnefs, 
that by flopping the legal Proceedings of the Con- 
fuls (when they pleafed to intercede) they raifed 
fuch an Anarchy oft timesin Government, that they 
themfelves might act, and take upon them, what 
Power foever they pleafed (though it belonged not 
to them.) This Gallantry of the Tribunes was the 
Caufe, that the Commons of Rome, who were di- 
ligent Pretenders to Liberty, and the great Matters 
of this part of Politiques, were thought the only fa- 
mous Prefervers, and Keepers of ‘the Liberty of 
Rome. And to do them right, it muft be confeffed, 
they were the only men that truly underftood’ the 
Rights of a Negative Voice, if we will allow every 
man to be naturally free till they give their Confent 
to be bound, we muft allow every particular Perfon 
a Negative Voice ; fo that when ‘as all have équal 
Power, and are as it. were fellow-Magiltrates or 
Officers, each man may impeach, or fiop his F’cllow- 
Officers in their Proceedings, this is grounded upon 
the general Reafon of all them, which have any 
thing, in Common, where he which forbiddeth, or 
denyeth, hath moft Right; becaufe his Condition in 
that Cafe is better than his which commandeth, or 
moveth to proceed ; for every Law or Command, 
is in it felf an Innovation, and a Diminution of 
{ome part of popular Liberty 5 for itis no Law ex- 
cept it reftrain Liberty; he that by his negative 
Voice doth forbid or hinder the Proceeding o a 
Law, 
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Law, doth but preferve himfelf in that Condition 
of Liberty, wherein Nature hath placed him, and 
whereof he is in prefent Poffeffion ; the Conditi- 
on of him thus in Poffeffion being the better, the 
ftronger is his Prohibition, any fingle man hath a 
jufter Title to his Negative Voice, than any Multitude 
can have to their Affirmative ; to fay the People 
are free, and not to be governed, but by their 
own Confent, and yet to allow a major part to 
rule the whole, is a plain Contradiction, or a de- 
{truction of natural Freedom. This the Commoné 
of Rome rightly underftood, and therefore the tran- 
{cendent Power of the Negative Voice of any one 
Tribune, being able of it {elf to ftay all the Proceed- 
ings, not of the Confuls and Senate only, and other 
Magifirates, but alfo of the reft of his fellow-Tri- 
bunes, made them feem the powerfulleft men.in all 
Rome; and yet in Truth they had no Power or Ju- 
ri{diction at all, nor were they any Magiftrates, nor 
could they lawfully call any man before them, for 
they were not appointed for Adminiftration of 
Jultice, but only to oppofe the Violence, and Abufe 
of Magiftrates, by interceeding for {uch as appealed, 
being unjuftly oppreffed 5 for which Purpofe at firft 
they fate only without the Door of the Senate, and 
were not permitted to come within the Doors: 
this Negative Power of theirs was of Force only 
to hinder, but not to help the Proceedings in Courts 
of Juftice; to govern, and not to govern the Peo- 
ple. And though they had no Power to make 
Laws, yet they took upon them to propound Laws, 
and flattered and humoured the Commons by the 
Agrarian and Frumentarian Laws, by the firft they 
divided the Common fields, and conquered: Lands 
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among, the Common People; and by the latter, 
they afforded them Corn at a cheaper or lower 
price: by thefe means thefe Demagogues or Tri- 
bunes of the Commons led the Vulgar by the Nofes, 
to allow whatfoever Ufurpations they pleafed to 
make in Government, 

The Royal Power of the Confuls was never t4- 
ken away from them by any Law that I hear of; 
but continued in them all the time of their pretend- 
ed popular Government, to the very latt, though 
repined at, and oppofed in fome particulars by the 
- Commons. | 

The No-Power, or Negative Power of the Tri- 
bunes, did not long give content to the Com- 
mons, and therefore they defired,. that one of the 
Confuls might be chofen out of the Commonalty : 
the eager propounding of this point for the Come 
mons, and the diligent oppofing of it by the No- 
bility or Senate, argues how much both parties re- 
garded the Sovereign power of aConful 5 the Ditt 
pute lafted fourfcore years within two : the Tri- 
bunes preffing it upon all advantages of opportuni 
ty, never gave over till they carried it by firong 
hand, or ftubbornnef, hindring all Eleétions of the 
Curule, ox greater Magittrates, for five years toge- 
ther, whereby the Nobles were forced to yield the 
Commons a Conful’s place, or elfe an Anarchy was 
ready to deftroy them all and yet the Nobility had 
for a good while allowed the Commons Milita- 
ry Tribunes with Confular Power, which, in effect 
or fubftance, was all one with having oné of the 
Confuls a Commoner, fo that it was the bare 
Name of a Conful which the Commons (0 long; 
firived for with the Nobility ; In this contention, 

| fome 
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fore Years Confuls were chofen, fome years Mili- 
tary Tribunes in fuch Confufion, that the Roman 
Hiftorians cannot agree among themfelves, what 
Confuls to aifign, or name for each Year, although 
they have Capitoline Tables, Sicilian and Greek Re- 
gifters, and Kalenders, Fragments of Capitoline 
Marbles, linen Books or Records to help them: a good 
while the Commons were content with the Liber- 
ty of having one of the Confuls a Commoner ; but 
about fourfcore years after they enjoyed this Pri- 
vilege, a Defire took them to have it enacted, that 
a Decree-of the Commons called a plebifcitum might 
be obferved for a Law, Hortenfius the Dictator 
yielded to enact it, thereby to bring back the Sedi- 
tious Commons, who departed to Faniculum on 
the other fide of Tybur, becaufe they were deeply 
engaged in Debt in regard of long Seditions and 
Diffenfions. The eleventh Book of Livy, where 
this Sedition is fet down, is loft; we have only a 
touch of it it in Florw his Epitome, and St. Augu- 
ftine mentions the Plundring of many Houfes by the 


Commons at their departing: this Sedition was - 


above 220 years after the Expulfion of Kings, 
in all which time, the People of Rome got the Spoil 
of almoft all Italy, and the wealth of very many 
rich Cities : and yet the Commons were in fo great 
Penury, and over whelmed with Debts that they 
fell to plunder the rich Houfes. of the Citizens, 
which founds not much for the Honour-of a popular 
Government. This communicating of a legiflative 
Power to the Commons, touching Power of en- 
franchifing Allies, Judgments Penal, and Fines, 
and thofe Ordinances that concerned the Good 
of the Commons called Plebifcita, was a dividing, 
of 
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of the Snpreme Power, and the giving a Share of 
it to others, as well as to the Confuls, and was 
in effet to deftroy the legiflative Power, for to have 
two Supremes is to have none, becaufe the one 
may deftroy the other, and is quite contrary 
to the indivifible nature of Sovereignty. The 
Truth is, theConfuls, having but annual Sovercign- 
ty, were glad for their own Safety, and Eafe in 
Matters of great Importance, and Weight, to call 
together fometimes the Senate, who were their or- 
dinary Councel, and many times the Centuries of 
the People, who were their Councel extraordinary, 
that by their Advice they might countenance, and 
firengthen fuch Actions as were full of Danger and 
Envy : and thus the Confuls by weakening their 
original Power brought the Government to Confu- 
fion, civil Diffenfi ion, and utter Ruine: fo dange- 
rous a thing it is to fhew Favour to Common 
People, who interpret all Graces and Favours for 
their Rights, and juft Liberties: the Confuls fol- 
lowing the Advice of the Senate or People, did 
not take away their Right of Governing no more 


than Kings lofe their Supremacy by taking Advice in 


Parliaments. | | 5 ame. 

Not only the Confuls, but alfo the Pretors and 
Cenfors (two great Offices, ordained only for the 
eafe of the Confuls, from whom an Appeal lay to 
the Confuls) did in many things exercife an arbi- 
trary or legiflative Power in the Abfence of the 
Confuls, they had no Laws to limit them: for 
many Years after the Creation of Confuls, ten 
men were fent into Greece to choofe Laws; and af- 
ter the 12 Fables were confirmed, whatfoever the 
Pretors, who were but the Confuls Subititutes, did 
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command, was called jus honorarium 5 and they were 
wont at the Entrance into their Office to collect, 
and hang up for publick View, a Form of Admi- 
niftration of Juftice which they would obferve, and 
though the ediéium Pretoris, expired with the Pretors 
Office; yetit was called Edscium perpetuum. 

What Peace the Low-Countries have found fince 
their Revolt is vifible ; it is near about an hundred 
Years fince they fet up for themfelves, of all which 
time only twelve years they hada Truce with the 
Spaniard, yet in the next year, after the Truce was 
agreed upon, the War of Fuliers brake forth, which 
engaged both Parties; fo that upon the matter, they 
have lived in a continued War, for almoft 100 
Years: had it not been for the Aid of their Neigh- 
bours, they had been long ago {wallowed up, 
when they were glad humbly to offer their new 
hatch’d Commonweal, and themfelves Vaffals to 
the Queen of England, after that the French King 
Hen. 3. had refufed to accept them as his Subjects 5 
That little Truce they had, was almoft as coftly as 
a War; they being forced to keep about thirty 
thoufand Souldiers continually in Garrifon. Two 
things they fay they firft fought about, Religion 
and Taxes; and they have prevailed it feems in 
both, for they have gotten all the Religions in 
Chriftendome, and pay the greateft Taxes in the 
World; they pay Tribute half in half for Food, 
and moft neceflary things, paying as much for Tri- 
bute as the price of the thing fold; Excife is paid 
by all Retailers of Wine, and other Commodities 5 
for each Tun of Beer fix Shillings, for each Cow 
for the Pail two Stivers every week: for Oxen, 


Horfes, Sheep, and other beatts fold in the Market 
the 
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the twelfth part at leaft, be they never fo oft fold 
by the year to and fro, the new Mafter ftill pays as 
much: they pay five Stivers for every Bufhel of their 
own Wheat, which they ufe to grinde in publick 
Mills: Thefe are the Fruits of the Low-Country 
War. 

It will be faid that Venice is a Commonwealth 
that enjoys Peace. She indeed of all other States 
hath enjoyed of late the greateft Peace; but fhe 
owes it not to her kind of Government, but to the 
natural Situation of the City, having fuch a Banck 
in the Sea of neer three{core Miles, and fuch Mar- 
{hes towards the Land, as make her unapproachable 
by Land, or Sea; to thefe fhe is indebted for her 
Peace at home, and what Peace fhe hath abroad 
fhe buys at a dear Rate; and yet her Peace is little 
better than a continued War ; The City always is 
in {uch perpetual Fears, that many befieged Cities 
are in more Security; a Senator or Gentleman dares 
not converfe with any Stranger in Venice, {huns Ac- 
quaintance, or dares not own it : they are no better 
than Banditos to all humane Society. Nay, no 
People in the World live in fuch Jealoufie one of 
another; hence are their intricate Solemnities, or 
rather Lotteries in Election of their Magiftrates, 
which in any other Place, would be ridiculous and 
ufelefs, The Senators or Gentlemen are not only 
jealous of the Common People, whom they keep 
difarmed,but of one another; they dare not truft any 
of their own Citizens to be a Leader of their 
Army,but are forced to hire, and entertain Foreign 
Princes for their Generals, excepting their Ci- 
tizens from their Wars, and hiring others in 
their Places; it cannot be faid, that People live 
[ 3 ab 
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in Peace which are in fuch miferable Fears cone 
tinually. 

The Venetians at firft were fubject to the Roman 
Emperour; and for fear of the Invafion of the 
Hunnes forfook Padua, and other places in Italy 5 
and retired with all their Subftance to thofe Iflands 
where now Venice ftands: I do not read they had 
any Leave to defert the defence of their Prince and 
Countrey, where they had got their Wealth, much 
lefS to fet up a Government of their own; it was 
no better than a Rebellion, or Revolting from the 
Roman Empire. At firft they lived under a kind 
of Oligarchy; for feveral Iflands had each a Tribune, 
who all met, and governed in common : but the 
dangerous Seditions of their Tribunes, put a ne- 
cefity upon them to choofe a Duke for Life, 


who, for many hundreds of years, had an Abfolute 


Power; under whofe Government Venice flourithed 
moft, and got great Victories, and rich Poffeffions. 
But by infenfible degrees, the Great Councel of the 
Gentlemen have for many years been leffening the 
Power of their Dukes, and have at laft quite taken 
it away. It is a ftrange Errour for any man to be- 
lieve, that the Government of Venice hath been al- 
wayes the fame that it isnow-: he that reads but 
the Hiftory of Venice, may find for along time a 
Sovereign Power in their Dukes: and that for thefe 
laft two hundred years, fince the diminifhing, of that 
Power, there hath been no great Victories and Con- 
guefts obtained by that Effate. 

- That which exceeds admiration is, that Contarene 
hath the confidence to affirm the prefent Govern- 
iment of Venice to be a mixed Form of Monarchy, 
Democratic, and Ariftocratie: For, whereas he makes 


the 


Forws of Government. 51 


the Duke to have the Perfon and Shew of a King 3 
he after confeffeth, that the Duke can do nothing 
at all alone, and being joyned with other Magi- 
ftrates, he hath no .more Authority. than any of 
them : alfo the power of the Magittrates is fo {mall, 
that no one. of them, how great foever he be, can 
determine of any thing of moment, without the al- 
lowance of the Councel. So that this Duke 1s but 
a man dreffed up in Purple, a King only in Pomp 
and Ornament, in Power but a Senator, within the 
City a Captive, without a Traytor, if he go with- 
out Leave. As little reafon is there to think a Po- 
pular Eftate is to be found in the great Councel of 
Venice, or S&S. P. Q. VU. for it doth not confift of 
the fortieth part of the People, but only of thofe 
they call Patritians or Gentlemen; for the Com- 
mons, neither by themfelves, nor by any chofen by 
them for their Reprefentors, are admitted to be any 
part of the Great Councel: and if the Gentlemen 
of Venice have any Right to keep the Government 
in their own hands, and to exclude the Commons, 
they never had it-given them by the People, but at 
firft: were beholding to Monarchy for their Nobility. 
This. may further be noted, that though Venice of 
late enjoyed Peace abroad, yet it had been with that 
Charge, either for Fortification and Defence, or in 
Bribery fo exceffive, whereby of late upon any 
terms they purchafed their Peace, that it is {aid their 
Taxes are fuch, that Chriftians generally live better 
under the Turk, than under the Venetians, for there 
is not a grain of Corn, a {poonful of Wine, Salt, 
Eggs, Birds, Beafts, Fowl, or Fith fold, that payeth 
not a certain Cuftom’: upon occafions the Labou- 
rers and Crafts-men pay a Rateby the Poll monthly, 
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they receive incredible Gains by Ufury of the Jews * 
for in every City they keep open Shops of Intereft? 
taking pawns after fiftecin in the hundred, and if at 
the years end it be not redeemed, it is forfeited, or 
at the leaft, fold at great lofs. The Revenues which 
the very Courtizans pay for Toleration, maintains no 
lefs than a dozen of Gallies. ™ 
By what hath been faid, it may be judged how 
unagrecable the popular Government of Rome here- 
tofore, and of Venice, and the United Provinces at 
prefent, are, citherfor Religion or Peace ( which 
two are principal ingredients of Government ) and 
fo conftquently not’ fit to be reckoned for Forms, 
fince whatfoever is either good or tolerable in el- 
ther of their Governments, is borrowed or patch- 
ed up of abroken, and diftra¢ted Monarchy. ' Laft- 
ly, though Venice and the Low Countreys are the 
only remarkable places in this age’ that reject 
Monarchy, yet neither of them pretend their Go- 
vernment to be founded upon any original Right 
of the People, or have the Common people any 
power amongft them, or any chofen by them. 
Never was any popular Eftate in the Werld 
famous for keeping, themfelves in peace 5 all 
their glory hath been for Quarrelling and Fight- 
ING em 
~“Thofe that are willing to be perfwaded, that 
the power of Government is originally in the Peo- 
ple, finding, how impoflible it is for any people to 
exercife fuch power, do furmife, that though the 
people cannot govern, yet they may choofe Repre- 
{entors or Truftees, that may manage this power for 
the People, and fuch Reprefentors muft be f{urmifed 
to be the People. ' And fince {uch Reprefentors can- 
: i : im” af pa not 


Pe ed eae 


then. ates Crmat ed 


Forms of Government. 53 


not truly be chofen by the People, they are fain to 
divide the People into feveral parts, as of Provin- 
ees, Cities, and Burrough-Towns, and to allow to 
every one of thofe parts to choofé one Reprefentor 
er more of their own: and fuch Reprefentors, 
chough not any of them be chofen by the whole, or 
major part of the People, yet ftill muft be furmifed 
to be the People ; nay, though not one of them 
be chofen either by the People, or the major part 
of the People of any Province, City, or Bur- 
rough, for which they ferve, but onely a dinaller 
part, ftill it mutt be faid to be the People. Now 
when fuch Reprefentors of the People do Affem- 
ble or meet, it is never feen that all of them 
can at one time meet together; and fo there ne- 
ver appears a true, or full Reprefentation of the 
whole People of the Nation, the Reprefentors of 
one part or other being abfent, but itil they mutt 
be imagined to be the, People. And when {uch 
imperfeét Affemblies: be met, though not half 
be prefent, they proceed : and though their number 
be never fo {mall,’ yet it is fo big, that in the de. 
bate of any Bufinefs of moment, they know not 
how to handle it, without referring it to a fewer 
number than themfelves, though themfelves are not 
fo many as they fhouldbe. Thus thofe that are cho- 
{en to reprefent the People, are neceffitated to choofe 
others, to reprefent the Reprefentors themfelves; a 
Truftee of the North doth delegate his power toa 
Truftee of the South 3 and one of the Eaft may fub- 
ftitute one of the Weft for his Proxy : hereby it 
comies to pafS, that Publick Debates which are 
imagined to be referred to a general Affembly of a 
Kingdom, are contracted into a particular or private 
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Affembly, than which nothing can be more deftru- 
ctive, or contrary to the nature of Publick Affem- 
blies. Each company of fuch Truftees hath a Pro- 
locutor, or Speaker ; who, by the help of three or 
four of his fellows that are moft active, may eafi- 
ly comply in gratifying one the other, fo that cach 
of them in their turns may {way the Truttees, 
whilft one man, for himfelf or his friend, may rule 
in one Bufinefs, and another man for him(elf or his 
friend prevail in another caufe, till fuch a number 
of Truftces be reduced to fo many petty Monarchs 
as there be men of it.’ So in all Popularities, 
where a General Councel, or great Aflembly of 
the People meet, they find it impoffible to dif 
patch any great Action, either with Expedition 
or Secrecy, if a publick free Debate be admitted ; 
and therefore aré conftrained to Epitomize, and 
fub-epitomife themftlves fo long, till at laft 
they crumble away into the Atomes of Monar- 
chy, which is the next degree to Anarchy; for 
Anarchy is nothing elfe but a broken Monarchy, 
where every man is his own Monarch, ‘or Gover- 
nour. 

Whereas the Power of the People in choofing 
both their Government and Governours, is of late 
highly magnified, as if they were able to choofe 
the beft and excellenteft men for that purpofe, 
We fhall find it true what Ariftotle hath affirmed, 
that to choofe well is the office of him that hath 
Knowledge, none can choofe a Geometrician but he 
that hath skill in Geometry, }. 3.c. 11. for, faith 
he, All men efteem not Excellency to be one and the 
(ame, 1. 3.0. 17. A 
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A great deal of talk there is in the World of the 
Freedom and Liberty that they fay is to be found 
in Popular Commonweals 3 it is worth the en- 
quiry how far, and in what fenfe this Speech of 
Liberty is true. rue Liberty is for every man to do 
what he lift, or to live as he pleafe, and not to be tied 
to any Laws. But fuch Liberty is not to be found 
in any Commonweal ; for there are more Laws in 
Popular Eftates than any where elfe ; and {0 con- 
fequently lefs Liberty : and Government many fay 
was invented to take away Liberty, and not to give 
it to every man 3 fuch Liberty cannot be; if it 
fhould, there would be no Government at all : 
therefore Ariftotle, 1. 6. cap. 4. It is profitable not 
to be lawful to do every thing that we will, for pow- 
er to do what one will, cannot reftrain that Evil that 
is in every man 5 fo that true Liberty cannot, nor 
fhould not be in any Eftate. But the onely Liberty 
that the talkers of Liberty can mean, isa Liberty for 
fome men to Rule and to be Ruled, for fo Arifto- 
tle expounds it; one while to Govern, another 
while to be Governed ; to be a King in the forenoon, 
and a Subject in the afternoon 3 this is the onely Li- 
berty that a Popular Eftate can brag, of, that where 
a Monarchy hath but one King, thejr Government 
hath the liberty to have many Kings by turns. If 
the Common People look for any other Liberty, e1- 
ther of their Perfons or-their Purfes, they are pitiful- 
ly deceived, for a perpetual Army and Taxes are the 
principal materials of all Popular Regiments : never 
yet any ftood without them, and very feldom con- 
tinued with them 3 many popular Effates have ftart- 
ed up, but few have lafted 5 It is no hard matter 
for any kind of Government to laft one, or two, or 

a , three 
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three dayes,1. 6. ¢. 5. For all fuch as out of hope of 
Liberty, attempt ‘to erect new Forms of Govern- 
ment, ie gives this prudent Leffon. We mut look. 
well into the continuance of Time, and remembrance of 
many Years, wherein the means tending to eftablifh Com- 
munity had not lain hid, if they had been good and ufe- 
Ful; for almoft all things have been found out, albeit 
fome have not been received, and other fome have been 
rejected, after men have had experience of them 3 
Ls (204s he 

It is believed by many, that at the very firft AC 
f{embling of the People, it was unanimoufly agreed 
in the firft place, that the Confent of the major 
part fhould bind the whole ; and that though 
this firft Agreement cannot poffibly be proved, 
either how, or by whom it fhould be made; yet 
it muft neceffarily be believed or fuppofed, be- 
caufe otherwife there could be no lawful Govern- 
ment at all. That there could be no lawful Go- 
vernment, except a general Confent of the whole 
People be firft furmifed, is no found propofition ; 
yet truce it is, that there could be no popular Go- 
vernment without it. But if there were at firtt a 
Government without being beholden to the People 
for their Confent, as all men confefs there was, I 
find no reafon but that there may be fo fill, with- 
out asking Leave of the Multitude. 

If it be true, that men are by nature free-born, 
and not to be governed without their own Con- 
{ents, and that Self- prefervation is to be regard- 
ed in the firft place, it is not lawful for any Go- 

ernment but Self-government to be in the World, 
it were fin in the People to Defire, or attempt to 
Confent to any other Government : : if the ae a- 
thers 
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thers will promife for themfclves to be Slaves, 
yet for their Children they cannot, who have 
alwayes the fame Right to fet themfelves at Li- 
berty, which their Fathers had to Enflave them- 
felves. 

To pretend that a major part, or the filent Con- 
{ent of any part, may be interpreted to bind the 
whole People, is both unreafonable and unnatu- 
ral; it is againft all Reafon for men to bind o- 
thers, where it is againft Nature for mien to bind 
themfelves. Men that boaft fo much of natural 
Feeedom, are:not willing to confider how con- 
tradictory and deftructive the Power of a ma- 
jor part is to the natural Liberty of the whole 
People; the two grand Favourites of the Subjects, 
Liberty and Property ( for which moft men pretend 
to ftrive ) are as contrary as Fire to Water, and 
cannot ftand together. Though by humane Laws 
in Voluntary Aétions, a major part may be tolerated 
to bind the whole Multitude, yet in Neceffary Adi- 
ons, fuch as thofe of Nature are, it cannot be fo. 
Befides, if it were poflible for a whole People to 
choofe their Reprefentors, then either every, cach 
one of thofe Reprefentors ought to be particular- 
ly chofen by the whole People, and not one Re- 
prefentor by one part, and another Reprefentor 
by another part of the People, or elfe it is necefla- 
ry, that continually the entire Number of the Repre- 
festors be prefent, becaufe otherwife the whole 
People is never reprefented. 

Again, it is impofible for the People, though 
they might and would choofea Government, of 
Governours, ever to be able to do it: for the Peo- 


ple, to {peak truly and properly, is a thing, or Body 
: in 
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in continual Alteration and Change, it never conti- 
nues one Minute the fame, being compofed ofa 
Multitude of Parts, whereof divers continually de- 
cay and perifh, and others renew and fucceed in 
their places; they which are the People this Minute, 
are not the People the next Minute. if it be an- 
{wered, that it is impoffible to ftand fo ftri@ly, as 
to have the Confent of the whole People; and 
therefore that which cannot be, muft be fuppofed 
to be the A& of the whole People :. This is a firange 
Anf{wer, firft to affirm a Neceffity of having the 
Peoples Confent, than to confefs an Impoffibility 
of having it. If but once that Liberty, which is 
efteemed fo facred, be broken, or taken away but 
from one of the meaneft or bafeft of all the People ; 
a wide Gap is thereby opened for any Multitude 
whatfoever,that isable to call themfelves, or whom- 
foever they pleafe, the People. 

Howfoever men are naturally willing to be per- 
{waded, that all Sovereignty flows from the Con- 
{ent of the People, and that without it no true Ti- 


tle can be made toany Supremacy; and that it is - 


{o currant an Axiome of late, that it will certainly 
pa without Contradidion as alate Exercitator tells 
us: yet there are many and great Difficulties in the 
Point never yet determined, not fo much as difpu- 
ted, all which the Exercitator waves and declines, 
profeffing he will not infift upon the Diftinctions, 
touching the manner of the Peoples paffing their Con- 
fent, nor determine which of them is fufficient, and 
which not to make the Right or Title, whether it muft 
be Antecedent to Poffeffion, or may be confequent : Exe 
prefs, or Tacite : Collective, or Reprefentative: Abfolute, 
or conditionated > Free, or Inforced : Revocable, or Ir- 
reves 
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vevocable. All thefe are material Doubts con- 
cerning the Peoples Title, and though the Evxerci- 
ator will not himfelf determine what Confent js 
fufficient, and what not, to make a Right or Title, 
yet he might have been fo courteous, as to have di- 
rected us, to whom we might go for Refolution in 
thefe Cafes. But the Truth is, that amongft all 
them that plead the Neceffity of the Confent of 
the People, not one of them hath ever toucht upon 
thefe fo neceffary Doctrines; it is a Task it feems 
teo difficult, otherwile furely it would not have 
been. neglected, confidering how neceffary it is to 
refolve the Confcience, touching the manner of 
the Peoples paffing their Confent ; and what is fufh- 
cient, and what not, to make, or derive a Right, or 
Title from the People. 

No Multitude or great Affembly of any Nation, 
though they be all of them never fo good and ver- 
tuous, can poflibly govern; this may be evidently 
difcovered by confidering the Actions of great and 
numerous Affemblies, how they are neceflitated to 
relinguifh that fupreme Power, which they think 
they exercife, and to delegate it to a few. There 
are two Parts of the Supreme Power, the Jegifla- 
tive, and the Executive, neither of thefe can a great 
Affembly truly act. Jf a new Law be to be made 
it may in the General receive the Propofal of ic 
from one or more of the General Affembly, but 
the forming, penning, or framing it into a Law 
iscommitted toa few, becaufe a great number of 
perfons cannot without tedious, and dilatory De- 
bates, examine the Benefits and Mifchiefs of a Law. 
‘Thus in the very firft Beginning the Intention of a 
general Affembly is fruftrated 5 then after a Law is 
pene 
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penned or framed, when it comes to be gueftion= 
ed, whether it (hall pafs or nay 3 though it be Vo- 
ted in a full Affembly, yet by the Rules of the At 
fembly, they are all fo tyed up, and barred from a 
free and full Debate; that when any man hath gi- 
ven the Reafons of his Opinion; if thofe Reafons 
be argued againft, he isnot permitted to reply in 
Juftification or Explanation of them, but when he 
hath once fpoken, he muft be heard no more: 
which is a main Denial of that Freedome of Debate, 
for which the great Affembly is allcaged to 
be ordained in the high Point of Legiflative 
Power. 

The fame may be faid; touching the executive 
Power; if a caufe be brought before a great Affem- 
bly, the firft thing, done, is to referr, or commit it 
to fome few of the Affembly, who are trufted with 
the examining the Proofs, and Witneffes, and to 
make Report to the general Affembly ; who upon 
the Report proceed to give their Judgments with- 
out any publick hearing, or interrogating, the Wit- 
neffes, upon whofe Teftimonies diligently exami- | 
ned every man that will pafs a confcientious judg- ° 
ment isto rely. Thus the legiflative and executive | 
Power are never truly practifed in a great Affembly 3 
the true Reafon whereof is, if Freedom be given 
to Debate, never any thing could be agreed upon 
without endlefs Difputes; meer Neceffity compels to 
refer main Tranfactions of Bufinefs to particular Con- 
gregations and Committees. 

Thofe Governments that feem to be popular are 
kinds of petty Monarchies, which may thus appear : 
Government is a Relation between the Gover- 
nous, and the governed, the one cannot be with- 

out 
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out the other, mutua fe ponunt & anferunt; where a 
Command or Law proceeds from ‘a thajor part, 
there thofe individual Perfons that cOlicurred in 
the. Vote, are the Governouts, becaufe the Law js 
only their Will in particular: thé Power of a 
imajor Part being a contingent, or cafual thing, ex- 
pires in the very Ad it {elf of voting, which Power 
of a major part is grounded tpon a Suppofition, 
that they are the ftronger part } when the Vote 
is paft, thefe Voters, which are the tnajor part, 
Feturn again, and are incorporated into the whole 
Affembly, and dre buried as it were in that 
Lump, and ho otherwife confidered ; the A& 
or Law ordained by fuch a Vote, lofeth the Makers 
of it, before it comes to be obeyed; for when it 
comes to be put in Execution, it becomes the Will 
of thofe who enjoyn it, and force Obedience to it, 
not by Virtue of any Power derived from the Ma- 
Kers of the Law. No man can fay, that during 
the Reign of the late Queen Elizabeth, that King 
Henry the 8th. or Edvard the fixth did govern, al- 
though that many of the Laws that were made in 
thofe two former Princes times, were obferved, 
and executed under her Government; but thofe 
Laws, though made by her Predeceffours, yet be- 
came the Laws of het prefent Government who 
willed and commanded the Execution of them, and 
had the fame Power to correct, interpret, or miti- 
gate them, which the firft makers of them 
had; every Law mult always have fome pre- 
{ent known Perfon in Being, whofe Will it muft 
be to make it a Law for the Prefent; this can 
not be faid of the major part of any Affembly, 
becaufe that major part inftantly ceafeth, as 
| M foory 
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foon as ever it hath voted : an infallible Argument 
whereof is this, that the fame major part after the 
Vote given, hath no Power-to correct, alter, or 
mitigate it, or to Caufe it to be put in Execution 5 
fo that he that fhall a4, or caufe that Law to be 
executed, makes himfelf the Commander, or willer 
of it, which was originally the Will of others: It 
is faid by Mr. Hobs in his Leviathan page 141. no- 
thing is Law, mbere the Legiflator cannot be knowns 
for there mujt be manifeft Signs, that it proceedeth from 


v 


the Will of the Sovereigns there is requifite, not only 


a Declaration of the Law, but alfo fufficient Signs of the 
Author and the Authority. 

That Senate or great Councel, wherein it is con- 
ceived the fupreme, or legiflative Power doth relt, 
confifts of thofe Perfons who are aétually Subjects 
at the very fame time, wherein they exercife their 
legiflative Power, and at the fame Inftant may be 
euilty of breaking one Law, whileft they are ma- 
king another Law 3 for it is not the whole and en- 
tire Will of every particular Perfon in the Affem- 
bly, but that part onely of his Will, which acci- 


dentally falls out to concurr with the Will of the — 


greater part: So that the Sharers of the legiflative 
Power have each of them, perhaps not a hundyeth 
part of the legiflative Power (which in it felf is 
indivifible) and that not in Ad, but in Pofibility, 
only in one particular Point for that Moment, whilft 
they give their Vote. To clofe this Point which 
may feem ftrange and new to fome, I will produce 
the Judgment of Bodia, in his fixth Book of a Com- 


’ monweal, and the fourth Chapter; his words are, 


“The chicf Point of a Commonweal, which is the Right 
of Sovereignty, cannot be, nor infit, to fpeak, properly, 
nt 
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bit Gn Monarchy; ‘for none can be Sovereign in 2 Comi- 
imonweal, but one alones if they be two or three or 
wore, ‘no one is Sovereign, for that no one of them can 
give-or ‘take a Law from his Companion : and although 
we imagine a Body of many Lords, ‘or. of a.wbole Peo- 
ple to bold the Sovereignty, yet bath it no true Ground 
nor Support, if there be not a Head with abfelute Power 
to unite them together, which a fimple Magiltrate 
without Sovereign Authority cannot dot And if it 
chance that the Lords, or Tribes of the People be di= 
vided (as it often falls out) then muft they fall to 
Arms, one again(t another: and although the greateft 
part be of one Opinion, yet may it fo happen, as the 
leffer part, having many Legions, and making a Head, 
inay oppofe it felf again the greater Number, and get. 
the Vitiory. We See the Difficulties which are, ai 
ammays have been in popular Eftates, mbercas they bold 
ontrary Parts and for divers Magiftrates, fome demand 
Piss others Wary fome will eat this Law, others 
thats fome will bave one Commander, others anothers 
fome will treat a League with the King of France, 
others’ with the King of Spain, ‘corrupted or 
drawn  fome one Way, fime another, making open 
War, as bath been {een in our Age amoncft the Git: 
fons ove. 

Upon thefe Texts of Ariftotle forecited, and from 
the Mutability of the Roman Popillarity , which 
Aviftotle lived not to fee, I leave the Learned 
to confider, whether it be not probable thae 
thefe, or the like Parodoxes may be inferred to 
be the plain Mind of Ariffotle, viz. 1. That’ 
there is no Form of Governinent, but Monarchy 


only. 2; That there is. no Mansnehy, tt Pag 
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ternal. 3. That there is no Paternal Monarchy, but 
Abfolute, or Arbitrary. 4. That there is no {uch 
ebing as an Ariftocratie or Democratie. §. Zbat 
shere is no fuch Form of Government as a Tyran- 
ny. 6. That the People are uot born Free by Na- 
tire. 
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DIRECTIONS 


FOR 


Obedience to Government 


IN 


Dangerous or Doubtful Times, 


LL thofe who fo eagerly ftrive for 
a an original Power to be in the 
People, do with one Confent ac- 
knowledge, that originally the 
Supreme Power was in the Fatherhood ; 
and that the firft Kings were Fathers of Fa- 
milies: This is not only evident, and af- 
firmed by Ariffotle ; but yielded unto by 
Grotius, Mr. Selden, Mr. Hobbs, Mr. Afcam 5 
and all others of that Party, not one ex- 
cepted, that I know of. 

Now for thofe that confefs an original 
SubjeCtion in Children, to be governed by 
their Parents, to dream of an original Free- 

: M 3 dom 
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dom in Mankind, is to contradict them- 
felves 3 and to make Subjects: to. be Free; 
and Kings to be Limited ; to. imagine fick 
PaGions and Contras between Kings and 
People, as cannot be proved ever to have 
been made, or'can ever be defGribed or fan- 
cied, how it is poflible for fuch Contracts 

ever to have been, isa boldnets to be won- 
dred at. 

Mr. Seldew confeffeth, that. Adam, hy do- 
nation from God, was ‘wade the general Lora 
of all things, not without Ji ch a private Do- 
mninion to himfelf, a ( without his Grant ) did 
exclude bis Children. Anel by Donation, or 
Alfignation, or fome kind of Conceffion ( be fore 
he was dead, or left any Heir to fucceed him 
his Children had their diftin® Berritories, by 
Right of Private Dourinion. Abel had bis 
locks, and Paftures for then > Cain had his 
Fields for Corn, andthe Land of Nod, where 
he bnilt himsfelf. a City. 

‘Tt is confefled, that in the: Infancy of 
the World, the Paternal Government was 
fudnatobidal!s but when’ the World was 
replenifhed with multitude of people, then 
the Paternal. Government ceafed, and was 
loft; and an Elective kind of Gecherhowe 
by the People, was brought into the World. 
To this it may be antwered, Fhat the pa- 
ternal Power cannet be lofts it may either 
be 
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be érausferr'd or ufurped; but never loft, 
or ceafeth. God, who isthe giver of Pow- 
er, may transferr it from the Father to fome 
other ; he gave to Saul a Fatherly power 
over his Father Kip. God alfo hath gi- 
ven to the Father a Right or Liberty, to 
alien his Power over his Children, to any 
other 3; whence we find the Sale and gift 
of Children, to have been much in Ufe in 
the beginning of the World, when men had 
their Servants for a poffeflion and an, Inhe- 
ritance as well as, other Goods: whereup- 
on we find the power of Caftrating, and 
making Eunuchs much in Ufe in old times. 
As the power of the Father may be lawful- 
ly transferr’d or aliened, fo it may be un- 
juftly ufurped: And in Ufurpation, the 
Title of an Ufurper is before, and better 
than the Title of any other than of him 
that had a former Right: for he hath a 
pofleffion by the permiffive Will of God, 
which permiflion, how long it may endure, 
no man ordinarily knows. Every man 1s 
to preferve his own Life for the Service of 
God, and of his King or Father, and 1s fo 
far to obey an Ufurper, as may tend not on- 
ly to.the prefervation of his King and Fa- 
ther, but fometimes even to the preferva- 
tion of the Ufurper himfelf} when proba- 
bly he may thereby be reférved to the Cor- 
M 4 rece 
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rection, or Mercy of his true Superiour 3 


though by Humane Laws, a long Prefcrip- 
tion may take away Right, yet Divine 
Right never dies, nor can be loft, or ta- 
ken away. | | 

Every man that is born, is fo far from 
being Free-born, that by his very Birth 
he becomes a Subject to him that begets 
him: under which Subjection he’is always 
to liye, unlefs by immediate Appointment 
from God, or by the Grant or Death of his 
Father, he become poflefled of that power 
to which he was fubje@. | 

The Right of Fatherly Government was 
ordained by God, for the prefervation of 
Mankind ; if it be ufurped, the Ufurper 
may be fo far obeyed, as may tend to the 
prefervation of the Subjects, who may 
thereby be enabled to perform their Duty 
to their true and right Sovereign, when 
time fhall ferve: in fuch Cafes to obey an 
Ufurper, is properly to obey the firft and 
tight Governour, who muft be prefumed 
to defire the Safety of his Subjects : the 
Command of an Ufurper is not to be obey- 
ed in any thing tending to the deftructi- 
on of the Perfon of the Governour, whofe 
Being in the firft place is to be looked af- 
ter. 
‘ It hath been faid, that there have been 
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fo many Ufurpations by Congueft in all 
Kingdoms, that all Kings are Ufurpers,. or’ 
the Heirs or Succeffors of Ufurpers; and 
therefore any Ufurper, if he can but get 
the poffeflion of a Kingdom, hath as good 
a Title as any other. 

Anfwer. The firft Ufurper hath the beft 
Title, being, as was faid, in poffeflion by 
the Permiiiion of God; and where an U- 
furper hath continued fo long, that the 
knowledge of the right Heir be loft by all 
the Subjects, in fuch a café an Ufurper in 
pofleflion is to be taken and reputed by 
fuch Subjects for the true Heir, and is to 
be obeyed by them as their Father. As no 
man hath an infallible Certitude, but one- 
ly a moral Knowledge, which is no other 
than a probable perfwafion grounded upon 
a peaceable poffeflion, which is a warrant 
for fubjection to Parents and Governouts; 
for we may not fay, becaufe Children have 
no infallible, or neceflary certainty who are 
their true Parents, that therefore they need 
not obey, becaufé they are uncertain: it is 
fufficient, and as much as Humane Nature 
is capable of; for Children to rely upon 
a credible perfwafion; for otherwife the 
Commandement of Honour thy Feather, 
would be a vain Commandment, and not 
poflible to be obferved. 
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By Humane pofitive Laws, a Pofleffion 
time out of mind takes away, or barrs a 
former Right, to avoid a general Mifchief; 
of bringing all Right. into a difputation 
not decideable by proof, and confequently 
to the overthrow of all Civil Government, 


im Grants, Gifts, and Contradts, between 


man and.man: But in Grants and Gifts 
that have. their original; from God or Na- 
ture, as the Power of. the Father hath, no 
Inferiour power of man can limit, nor make 
any Law of Prefcription againft them : 
upon, this. ground 1s built that common 
Maxim), that Nullune tempus occurrit regi, 
No time bars a King. 

All Power on Earth is either derived or 
ujurped from the Fatherly power, there be- 
ing no other original to be found of any 
Power whatfoever ; for if there fhould be 
granted two forts of power without any 
fubordination of one to the other, they 
would be in perpetual ftrife which fhould 
be Supreme, for two Supremes cannot a- 
gree 3 if the Fatherly power be fupreme, 
then the power of the People mutt be fub- 
ordinate, and depend on it 5 if the power 
of the People be fupreme, then the Father- 
ly power muft-fubmit to it, and cannot be 
exercifed without the Licence of the Peo- 
ple, which muft quite deftroy the fame 

an 
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and courfe of Nature. - Even the Power 
which God, himfelf exercifeth over Man- 
kind is. by Right of Fatherhood he is both 
the King and Father of usall 5 as God hath 
exalted the Dignity of Earthly Kings, by 
communicating to them his own Title, by 
faying they are gods 5 fo on the other fide, 
he hath been. pleafed as it were to hum- 
ble himfelf, by afluming the Title of a King, 
to expre{s his. Power, and not the Title 
of any popular Government 5 we find it is 
a punithment to have zo Kizg, Hofea, ch. 
3. 4. and promifed, as a Blefling to Abra- 
ham, Gen. 17..6. that Kangs fhall come out 
of thee. | | 
Every man hath a part or fhare in the 
prefervation of Mankind in general, he 
that ufurps the Power of-a Superiour, 
thereby puts: upon himfelf a Neceflity of 
acting the Duty of a Superiour in the Pre- 
fervation of them over whom he hath ufurp- 
ed, unlefs he will aggravate one heinous 
Crime, by committing another more hor- 
rid; he that takes upon him the Power of 
a fuperiour fins fuffictently, and to the Pur- 
pofe: but he that proceeds to deftroy both 
his Superiour, and thofe under the Supert- 
ours Protection, goeth a Strain higher, by 
adding Murther to Robbery; if Govern- 
ment be hindered, mankind perifheth, an 
iy? Sp Ae al ~ Ufurper 
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Ufurper by hindering the Government of 
another, brings a Neceflity upon himfelf 
to govern, his Duty before Ufurpation 
was only to be minifterial, or inftrumental 
in the prefervation of others by his Obe- 
dience ; but when he denies his own, and 
hinders the Obedience of others, he doth 
not only not help, but is the Caufe of the 
Diftration in hindering his Superiour to 
perform his Duty, he makes the Duty his 
own: if a Superiour. cannot protect, it 1s 
his part to defire to be able to do it, which 
he cannot do in the Future if in the pre- 
fent they be deftroyed for want of Go- 
vernment: therefore it is to be prefumed, 
that the Superiour defires the prefervation 
of them that fhould be fubject to him 5 
and fo likewife it may be prefumed, that 
an Ufurper in general doth the Will of his 
Superiour, by preferving the People by 
Government, and it isnot improper to fay, 
that in obeying an Ufurper, we may obey 
primarily the true Superiour, fo long as 
our Obedience aims at the prefervation of 
thofe in Subje€tion, and not at the Deftru- 
&ion of the true Governour. Not only the 
Ufurper, but thofe alfo over whom Power 
is ufurped, may joyn in the prefervation 
of themfelves, yea, and in the prefervation 
fometimes of the Ufurper himfelf. 

3 Thus 


es 
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Thus there may be a conditional Duty, 


or Right in an Ufurper to govern; that is 


to fay, fuppofing him to be {0 wicked as 
to ufurp, and not willing to furrender or 
forego his Ufurpation, he is then bound 
to protect by Government, or elfe he en- 
creafeth, and multiplyeth his Sin. 

Though an Ufurper can never gain a 
Right from the true Superiour, yet from 
thofé that are Subjects he may; for if they 
know no other that hath a better Title 
than the Ufurper, then as to them the Ufur- 
per in Poffeffion hath a true Right. 

Such a qualified Right is found at firlt 
in all Ufurpers, as is in Theives who have 
{tolen Goods, and during the time they 
are poflefled of them, have a Title in Law 
againft all others but the true Owners, and 
fuch Ufurpers to divers Intents and Purpo- 
fes may be obeyed. 

Neither is he only an Ufurper who ob- 
tains the Government, but all they are 
Partakers in the ‘Ufurpation, who have 
either failed to give Affiftance to their 
lawful Sovereign, or have given Aid el- 
ther by their Perfons, Eftates or Countfels 
for the Deftroying of that Governour,. un- 
der whofe Protection they have been born 
and preferved; for although it fhould be 
granted, that Protedjon and Subjettion are 
reé- 
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reciprocal, fo that where the firft fails, the 
latter ceafeths yet it muft ‘be remembred, 
that where a man hath been born under 
the Protection ofa long and peaceable Go- 
Vernment, he owes an Affiftance for the 
prefervation of that Government that hath 
protected him, and is the Author of his own 
Difobedience. 

It is faid by forme, that an ufurped Power 
may be obeyed in things that are lawful: 
but it may not be obeyed notonlyin lawful 
things, but alfo m things indifferent: Obe- 
dience in things indifferent, is neceflary ; 
not. indifferent. For in things neceffarily 
good God is immediately obeyed, Superi- 
ours only by Confequence: If men com- 
mand things evil, Obedience is due ‘only 
by tolerating what they infli&: not by per- 
forming what they require: in the firft'they 
declare what God commands to be doze, 
in the latter what to be fufered, fo it re- 
mains, that things indifferent only are the 
proper Object of humane Laws. Aions 
are to be confidered {ply and alone, and 
fo are good, as being Motions depending 
on the firft Mover 5 or jointly with Circum- 
{tances: And that in a double Manner. 
1. In Regard of the Ability or Poffibility 
whileft they may be done. 2. In the AZ 
when they be performed: Before they. be 
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done they be indifferent, but. once break- 
ing out into Ac, they become diftinaly 
Good or Evil according to the ‘Circumftan- 
ces which determine the fame. Now an 
Action commanded, is fuppofed as not yee 
done (whereupon the Hebrews call the 
Imperative Mood the firft Future) and fo 
remaineth many times indifferent. 

Some may be of Opinion, that if Obe- 
dience may be givento an Ufurper inthings 
indifferent, as well'as toa lawful Power ; 
that then there ts as much Obedience ‘due 
to an ufurped Power, as toa lawful. But 
itisa Miftake ; for though it be granted 
that in things indifferent, an Uftrper may 
be obeyed, as well asa lawful Governour ; 
yet herein lyeth a main Difference, thatfome 
things are indifferent for a lawful Superiour, 
which are not indifferent, but unlawful to 
an Ufurper to enjoyn. Ufurpation is the 
refifting, and taking away the Power from 
him, who hath fuch a former Right to go- 
vern the Ufurper,as cannot lawfully be taken 
away : fo that it cannot be juft for an U- 
furper, to take Advantage of his own un- 
Jawful AG, or createhimfelf-a Title by-con- 
tinuation of his own Injuftice, which ag- 
gravates, and never extenuates his Crime: 
and if it never can be an AG indifferent 
for the Ufurper himfelf to difobey his Law- 

; ful 


ge 


76 Direions for Obedience, Kc. 

ful Sovereign, much lefs can it be indiffe- 
rent for him to command another to do 
that to which he hath no Right himéflf. 
It is only then a matter indifferent for an 
Ufurper to command, when the Aétions 
enjoyned are fuch; as the lawful Superiour 
is commanded by the Law of God, to pro- 
vide for the benefit of his Subjects, by the 
fame, or other like Reftriction of fuch in- 
different things; and it is to be prefumed, 
if he had not been hindred, would have 
commanded the fame, or the like Laws. 
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ITH xo {mall Content I read Mr: 

| y Hobs’s Book De Cive, and his Le- 
--viathan, about the Rights of Sove- 

| reiguty, which no nian, that [ know, 
hath {o amplyand judicioufly handled : I confent 
with hin about the Rights of exerciling Govern- 
went but Icannot agree to his means of acqui- 
ring it. [tmay feens ftrange I fhould praife bis , 
Building, and yet miflike his Foundation 5 but 


fo zt as, his Jus Nature, and his Regnum In- 


{titutivum; wil) wot down with me : they ap- 
pear full of Contradittion and Impoffibilities s 
4 few fhort Notes about them, I here o er, 
wifhing he would confider, whether his Building 
would not fland firmer upon the Principles of 
Regnum Patrimoniale ( as he calls it ) both 
according to Scripture and Reafon. Since he 
confeffeth, the Father, being before the infti- 
tution of a Commonwealth, was Originally 


an Abfolute Sovereign, With power of Life 
: N 2 


» and 


5 5 
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The Preface. 


and Death, avd that a great Family, as to 
the. Rights of Sovereignty, isa little Mo- 
narchy. If, according to the order of Nature, 
he had handled Paternal Government before 


that by Inftitution, there would have been lit- 


tle liberty left in the Subjects of the Family to 
confent to Inftitution of Government. 

In his pleading the Cauje of the. People, ke 
arms them with a very large Commi{fion of Ax- 
ray 3 which is,:a Right, iz Nature for every. 
Man,to war againft every Man when he pleafe : 
and alfo a Right for all the People to govern. 
This latter Point, although he affirm in Words, 
get by Confequence he denies, as to me it feem- 
eth. | 

He faith, a Reprefentative may be of All, 
or but of a Part of the People. If it be of All, 
he termsit a Democratie, which # the Govern- 
ment of the People. 


venant with every man, who fhall be left to be 
the Reprefentative 2 if All vuft be Repre- 
fentatives, who will remain to Covenant ¢ for 
ke that is Sovereign makes no Covenant by bis 
Doétrine. . It is not A\\ that will come to- 
gether; that makes the Democratie, but All 
that have power by Covenant 5 thus bis De- 
mocratie by Inftitution fa7/s. 

The fame may be {aid of a Democratie by 


acquifition 5 for 7f all be Conquerours, who 
foall 


But how can fuch a Com- 
mouwealth be generated > for if every man Co- — 


| 
| 
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fall Covenant for Life and Liberty 2 and if 


all be not Conquerours, how can it be a Demo-- 
cratie by Conqueft ¢ 

A Paternal Democratie I av confident he 
will not affirws fo that in conclufion the poor 
People are deprived of their Government, if 
there. can be no Democratie, by his Princi- 

les. 

3 Next, If 2 Reprefentative Ariftocratical 
of a Part of the People be free from Covenant- 
ing, then that whole Affembly ( call it what 
you will )- though it be never fo great, is in the 
ftate of Nature, and every one of that Affembly 


hath a Right not only to kill any of the Sub- 


jets that they meet with in the ftreets, but al 
fo they all have a natural Right to cut one 


) anothers throats, even while they fit together in 


Councel, by his Principles. Ina this wmiferable 
condition of War is his Reprefentative Ari- 
{tocratical by Inftitution. 

A Commonwealth by Conqueft, he teach- 
eh, x then acquired, when the Vangquifbed, to 
avoid prefent Death, Covenanteth, that Jo long 
as his Life, and the liberty of his Body x. al- 
lowed him, the Vitor fhall have the Ofe of it 
at his pleafure. Here I would know how the 


Liberty of the Vanquifhed can be allowed, if 


the Vidor have the Ofe of it at pleafure, or bow 


| itis poffible for the Victor to perform his Co- 


venant, except he could alwayes ftand by eve- 
N | 


| 
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ry particular man to proted his Life and Li- 
berty ¢ | 

Iz his Review and Concluften he refolves, 
that an ordinary Subjed hath liberty to fubmit, 
when the means of his Life is within the Guards 
and Garifons of the Enemy. It feems hereby 
that the Rights of Sovereignty by Inftituti- 
on may be forfeited, for the Subject cannot 
be at liberty to fubmit to a Conquerour, ex- 
cept his former Subjettion be forfeited for want 
of Protection. | 

If his Conquerour be in the ftate of nature 
when he conquers, he hath a Right without 
any Covenant made with the conquered : If 
Conqueft be defined to Le the acquiring of 
Right of Sovereignty by Victory, why # i 
faid, the Right 1s acquired in the Peoples 
Submiffion, by which they contract with 
the Victor, promifing Obedience for Life 
and Liberty > hath not every one in the ftate 
of Nature a Right to Sovereignty before Con- 
gueft, which onely puts bin in poffelfion of bis 
Right ¢ | | | 

If his Conquerour be not in the ftate of Na- 
inure, but a Subjedé by Covenant, how can he 
get a Right of Sovereignty by Conqueft, when 
neither be himfelf hath Right to Conquer, nor 
Subjects a liberty to Submit ¢ fince a former 
Contraté lawfully made, cannot lawfully be bro- 
Ben by thers. : 1 RR f 


The Preface. 


I wifh the Title of the Book had not been 
of a Common-Wealth, bxt of 2 Weal Pub- 
lick, or Common-weal, which i the trye 
word, Carefully obferved by our Tranflator of 
Bodin de Republica into Englifh: Many ig- 
worant men are apt by the Name of Common- 
wealth to underfland a Popular Government, 
wherein Wealth and all things (hall be Com- 
mon, texding to the Levelling Community 
iu the ftate of pure Nature. 
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OBSERVATIONS 
ON 
Mr. HOBS’s LEVIATHAN : 
OR, HIS 7 
ARTIFICIAL MAN 


A Commonwealth, 


| 

F God created only Adam, and ofa Piece of 
him made the Woman} and if by Generation 

from them two,as parts of them, all Mankind 

be propagated: If alfo God gave to Adam not 

only the Dominion over the Woman and the Chil- 
dren that fhould iffue from them, but alfo over the 
whole Earth to fubdue it, and over all the Crea- 
tures on it, fo that as long as Adam lived no man 
could claim or enjoy any ‘thing but by Donation, 
Affignation, or Permiffion from. him; I wonder 
how the Right of Nature can be imagined by Mr, 
Hobs, which he faith pag. 64. is, a Liberty for each 
man to ufe his own Power as be will himfelf for Prefer- 
vation of bis own Lifes a Condition of War of every one 
againft every oney a Right of-every man to every thing, 
ots vem 


2 Obfervationg upon 

even to one anothers Body, efpecially fince himfelf af- 
firms, pag. 178. that originally the Father of every 
man was alfo bis Sovereign Lord, with Power over him 


of Life and Death, f 
I 


Mr. Hobs-confeffeth and believes it was never gene- 
rally fo, that there was fuch a jus nature, and if 
not generally, then not at all, for one exception 
bars all if he mark it well, whereas he imagines 
fuch a Right of Nature may be now practifed in 
America, he confeffeth a Government there of Fa- 
milies, which Government how fmall or brutifh {o- 
ever (as he calls it) is fufficient to deftroy his jus na- 
turale. 


Il. 


T cannot underftand how this Right of Nature 
can be conceived without imagining a Company of 
men at the very firft to have been all Created toge- 
ther without any Dependency one of another, or as 
Mujhroms (fungorum more) they all on a fudden were 


sprung out of the Earth without any Obligation one to . 


another,as Mr. Hobs’s words are in his Book De Cive, 
cap. 8. fect. 3. the Scripture teacheth us otherwife, 
that all men came by Succeffion, and Generation 
from one man: we muft not deny the Truth 
of the Hiftory of the Creation. 


IV. 


It is not to be thought that God would create 
man in a Condition worfe than any Beafts, as if he 


made men to no other End by Nature but to defiroy 
one 
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déne another 3 a Right for the Father to deftroy or 
eat his Children, and for Children to do the like 
by their Parents, is worfe than Canibals. De civeycan.t. 
This horrid Condition of pure Nature {0é. 10. © 
when Mr. Hobs was charged with, his Refuge was 
to an{wer, that na Son can be underftood to be in this 
tate of pure Nature: which is all one with denying 
his own Principle, for if men be not free-born, it 
is not poffible for him to affign and prove any 
other time for them to claim a Right of Nature 
to Liberty, if not at their Birth, 


V. 


But if it be allowed (which is yet moft falfe) that 

a Company of men were at firft without a common 
Power to keep them in Awe; Ido not fee why fuch 
a Condition mutt be called a State of War of all men 
againft all men: indeed if {uch a Multitude of men 
fhould be created as the Earth could not well nou- 
rifh, there might be Caufe for men to deftroy one 
another rather than perifh for want of Food; but 
God was no fuch Niggard in the Creation, and 
there being Plenty of Suftenance and Room for all 
men, there is no Caufe or Ufe of War till men be 
hindred in the Prefervation of Life, fo that there is 
no abfolute Neceffity of, War in the State of pure 
Nature, it is the Right of Nature for every man to 
live in Peace, that fo he may tend the Preferva- 
tion of his life, which whilft he is in actual 
War he cannot do. War of it felf as it’ 1s 
War preferves no mans Life, it only helps us to 
preferve and obtain the Means to live: if eve- 
sy man tend the Right of preferving Life, which 
may 
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a may be done’ in -Peace, there is no Caufe of 
fi \ War, ) 
a Vi. yh 


But admit the State of Nature were the State of | 
War; let us {ee what Help Mr. Hobs hath for it, It 9) 
isa Principle of his, that the Law of Nature is a Rule 


| w . i 
han found out by Reafon, (I do think it is given by God) “} RB 
E pag. 64. forbidding a man to do that which is defiru- yp 

ive to bis Life, and to omit that by which he thinks qui 

ey it may be belt preferved: lf the Right of Nature be a 7) bf 

i : _-. Liberty fr a man to do'any thing he thinks fit to |e 
preferve his Life, then in the firft Place Nature mut | 
; |) a teach him that Life is to be preferved, and fo con- | 
|” fequently forbids to'do that which may deftroy or 4 

: | take away the means of life, or to omit that by p 


Y, which it may be preferved: and thus the Right of | 4¢ 
aie Nature and the Law of Nature will be all one: forL ~} jy 
think Mr. Hobs will not fay the Right of Nature isa), 
Liberty for man to deftroy his own Life, The Law | Ry 


\ . irr | 
. of Nature might better have been faid to confiftin }) ¢. 

a Command to preferve or not to. omit the Mcans jj j, 

| of preferving, Life, than in a Prohibition to deftroy, 
ie Or to omit it, be 
tO VIL. ii 


_ Another Principle I meet with, pag. 65. If other | 4, 
wit men will not lay down their. Right as well as be, | 4 
| then there is no Reafon for any to deveft bimfelf of bis: |)», 
Hence it follows, that if all the men in the World do Te 


\ i, not agree, no Common-wealth can be eftablifheds Hf 
Ii it is a thing impolfible for all the men in the | in 
World, every man with every man, to Covenant to Ri 


Jay down their Right. Nay it is not poffible to 
| be 
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be done in the fmalleft:Kingdom, though all men 
fhould fpend their whole Lives in, nothing elfe 
but in running up and down to Covenant. 


Vill. 


Right may be laid afide but not transfer’d, for 
pag. 65. he that renounceth or paffeth away his Right, 
giveth not to any other man a Right which be had not 
before; and referves a Right in himfelf againft all thofe 


with whom he doth not Covenant. 
IX. 


Pag. 87. The only way to erect 2 Common Power on 
a Commonwealth 5 is for mento confer all their Power 
and Strength upon one man, or one Affembly of men,that 
may reduce all their Wills by Plurality of Voices to 
one Will 3 which is to appoint one man or at Affembly 
of men to bear their Perfon, to fubmit their Wills to 
his Will : this is a real Unity of them all in one Perfon, 
made by Covenant of every man with every man, as if 
every man (hould fay to every man, I authorife, and give 
up my Right of Governing my felf to this man,or this A{- 
Sembly of men, on this Condition, that thou give up thy 
Right to him, and authorife all his Actions. This done, 
the Multitude fo united in one Perfon, is called a Come 
monwealth, : 

To authorife and give up his Right of Governing 
himfelf, to confer all ‘his Power \and Strength, and 
to fubmit his Will to another, is\ to’ lay. down his 
Right of refifting : for’ if Right of Nature be a Li- 
berty to ufe Power for Prefervation of Life, laying 


down of that Power muft be a Relinquilhing of Pow- 
ey 


6G Obfervations upon 
er to preferve or defend Life, otherwife a man relin- 
quifheth nothing. 

To reduce all the Wills of an Affermbly by Plura- 
lity of Voices to one Will, is not a proper Speech, 
for it is not a Plurality but a Totality of Voices 
which makes an Affembly be of one Will, ‘otherwife 
it is but the:one Will of a major part of the Affem- 
bly, the Negative Voice of any one hinders the Be- 
ing of the one Will of the Affembly, there is no- 
thing more deftructive to the true Nature of a law- 
ful Affembly, than to allow a major part. to prevail 
when the whole only hath Right. For a man to 
give up his Right to one that never Covenants to 
protect, is a great Folly, fince it is neither in 
Confideration of fome Right reciprocally transferred to 
himfelf, nor can he hope. for any other Good, by 
Standing out of the way, that the other may enjoy bis own 
original Right without hinderance from him by reafon 
of fo much Diminution of Impediments. pag. 66, 


X. 


The Liberty, faith Mr. Hobs, whereof there is fo fre- 
quent and honourable Mention in the Hiftories and Philo- 


Sophy of the ancient Greeks and Romans, and inthe Wri- 


tings and Difcourfe of thofe that from them have received 
all their Learning in the Politiques, is not the Liberty of 
particular men, but the Liberty of the Commonwealth, 
Whether a Commonwealth be Monarchical or Popular, the 
Freedom is ftill the fame. Here L find Mr. Hobs is much 
miftaken : for the Liberty of the Athenians and Ro- 
mans was a Liberty only to be found in popular E- 
{tates,and not in Monarchies. This is clear by Arito- 
tle,who calls a City a Community of Freemen,mean- 
Ing ¢évery particular Citizen to be free. Not that 
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every particular man had a Liberty to refift his Go 
vernour, or do:what he lift, but a Liberty only for 
particular men, to Govern.and to be governed by Turns, 
apxew aNd doveses are Ariffotles words: this was ali. 
berty not tobe found in hereditary Monarchies: {o T.z- 
citus mentioning the. feveral Governments of Rome, 
joyns the Confulthip and Liberty to be brought in by 
Brutus, becaufe by the annual Election of Confuls, 
particular Citizens came in their Courfe to govern 
and to be governed. This may be confirmed by the 
Complaint of our Author, which followeth : Irs 
an eafie thing for mento be deceived by the fhecious name 
of Liberty : and for want of Judgment to diftinguith, 
miftake that for their private Inheritance or Birthright 
which is the Right of the Publick only: And when the 
Jame Error is confirmed by the Authority of men in'Re- 
putation for their Writings. on this S ubjett, it is no won 
der if it produce Sedition and “Change of Government. 
In the Weftern parts of the W. orld, we are made to re= 
ceive our Opinions concerning the Inftitytion and Right 
of Common-wealths from Ariftotle and Cicero, and 
other men, Greeks and Romans, that living under popu- 
lar Eftates, derived thofe Rights not from the Princi= 
ples of Nature, but ivanferibed them into their Books 
out of the Practice of their own Commenwealths, which 
were Popular. And becanfethe Athenians were taught 
(to keep them from Defire of changing their Government } 
that they were Free-men, and all that lived under Mo- 
anarchy, Slaves: therefore Axiftotle puts it down in bis 
Politiques. In Democracy Liberty is to be Suppofed, 
for it’s commonly. held.that no man is free in any. other 
Government. So.Cicero and other. Writers grounded 
their civil Dotirine on the Opinions: of ‘the Romans, 
who were taught to hate Monarchy, at. firft, by them 
gfe sans sy that 
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that having depofed their Sovereign, foared among(t them 
the Sovereignty of Lome. ‘And by reading of \thefe 
Greek and Latine Authors, men from their Childhood 
have gotten a Habit (under a falfe fhew of Liberty.) 
of favouring Tumults , and of licentious controuling 
the Ations of thew, Sovereigns. iris | 


XI. 


Pag. 102. Dominion paternal not.attained by Generas ° 
tion, but by Contraéd, which is the Childs Confent, 
either expre{s, or by other fufficient Arguments declared. 


How a Child can exprefs Gonfent,.or by other 
fufficient Arguments: declare it before it comes to 


f 


i 


| 
f 


the Age of. Difcretion I underftand ‘not, yet: all 


men grant it is due before Confent can be given; 
and I take it Mr. Hobs is of the fame Mind, 
pag. 249. where he teacheth, that Abrahams Chil= 
aven were bound to obey what Abraham should declare 


to them for Gods Law: which they could not be but | 


in Vertue of the Obedience they owed to their Parents 
they owed, not they covenanted. to give. «» Alfo 


where he faith pag. 121. the Father and Mafter being | 
before the Inftitution of Commonweals abfolute Sovereigns | 


in their own Families, how can it be {aid that ‘ei 
ther Children or Servants were in the State> of 
jus nature till the Inftitutions ‘of Commonweals? 
It is faid by Mr. Hobs, in his Book De Cive, ‘cap. 
9. Section 7..the Mother originally bath the. Govern= 
ment of her Children, and from ber the Father de 
vives his Right,  becaufe fhe brings forth ands fist 
nourifbeth thems. But. we know. that God at the 
Creation gave the Sovereignty ‘to the man. over 
the Woman, as being the nobler’ and » principal 

; Agent 
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Agent in’Gerleration.. A&.to the Objection, that # 
is not Known who is the Father to the S on, but by the 
aifeovery of the Mother, and that be is his Son whom 
the, Mother will, and therefore he is the Mother's : The 
anfwer is; that it is not at the Will of the Mother to 
make whomi fhe will the Father; for if the Mother 
be riot itt poffeffion of a Husband; the Child is not 
reckoned to have any Father at all 5 but if the be in 
the poffeffion of a man, the Child, notwithftand- 
ing whatfoever the Woman difcovereth to the con- 
trary, is {till reputed to be his in whofe poffeffion 
the is. Mo Child, natarally and infallibly knows 
who are his true Parents, yet he mutt obey thofe 
that in common reputation are fo, otherwile the 
Commandement of Honour. thy Father and iby Mo- 


ther were in vain, and no Child bound to the 
obedience of it. 


XIL 


If the Government of one man, dnd the Got ., 
vernment of two men, make two {everal kinds °4" 
of Government, why may not the Government of 
of two, and: the Government of three do the like, 
and make a third? and fo every diffzring Num- 

er a differing kind of Common-wealth. If an Aj- 
Sembly of all. (a8 Mr: Hobs faith ). that will come to- 
gether be a Democratie, and an Affembly of a part one- 
Ly an Ariftocratie, then if all that will come together 
be but a part onely, a Demvcratie and Aviftocratié 
are all one's and why muft an Affembly. of part be 


called an Ariftoeratie, and not a Merocratie ? 


It feems Mr. Hobs is of the mind that there is : 
but one kind of Government, and that is Mo- 
narchy3 
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narchy, for he defines a Commonwealth to be one Per- 
fon, and an Affembly of men, or real Unity of them alt 
in one and the fame Perfon, the multitude fo united he 
calls a Common-wealth: This his Moulding of a 
Multitude into one Perfon, is the generation of his 
great Leviathan, the King of the Children of Pride, 
pag. 167. Thus he concludes the Perfon of a Com- 
monwealth to be a Monarch. 


XIII. 


I cannot but wonder Mafter Hobs fhould fay, 
Page 112. the Confent of a Subject to Sovereign Power 
is contained in thefe words, I Authorife, and do take 
upon me all his Aétions, in which there is no reftri- 
ion at all of bis oven former natural Liberty.’ Surely 
here Matter Hobs forgot himfelf; for before he makes 
the Refignation to go in thefe words alfo, I give 
up my Right of governing my felf to this man: This 
is a reftriction certainly of his own former natu- 
ral Liberty, when he gives it away : and ifa man 
allow his Sovereign to kill him, which Mr. Hobs 


{eems to confefs, how can he referve a Right to- | 


defend himfelf? And if a man have a Power and 
Right to kill himfelf, he doth not Authorife and 
give up his Right to his Sovereign, if he do not 
obey him when he commands him to kill himfelf. 


XIV. 


Mr. Hobs faith, pag. 112. No man is bound by the 
words themfelves of bis Submiffion to kill himfelf, or 
any other man : and confequently that the Obligation a 


man may fometimes have upon the Command of the So- 
vereign 


- ————— = a 
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vereign to execute any dangerous or difhonourable Office, 
dependeth not on the words of our Submiffion, but on 
the Intention, which is. to be .underftood: by the End 
thereof, When therefore our refufal to Obey fruftrates 
the End for which the, Sovereignty was Ordained, 
then there is no, liberty to refufe :, otherwife. there is. 
If no man be bound by the words of his Subjecti- 
on to kill any other man, then a Sovereign may 
be denied the benefit of War, and be rendred unable 
to defend his People, and fo. the End of Govern- 
ment fruftrated. If the Obligation upon the Com- 
mands of a Sovereign to, execute a dangerous or 
difhonourable Office, dependeth, not on the words 
of our Submifficn, but on the Intention, which is 
to be underftood by the End thereof; No man, by, 
Mr. Hobs*s:Rules,. is bound but by the words. of his. 
Submiffion; the Intention of the Command binds 
not, if the words do.not,: If the Intention, fhould 
bind, it is.ned@iry the Sovereign muft difcover it, 
and the People mutt difpute and judge it ;.which 
how well it.may confit with the Rights of So-. 
vercignty, Mafter Hobs may confider; Whereas 
Mafter Hobs faith, the Intention is to be under- 
flood by the End; 1 take it he means the End by 
Effect, for the End and the Intention. are one 
and the fame thing; and if he mean the Effect, 
the Obedience mutt go before, and not depend on 
the underftanding of the Effect, which can never 
be, if the Obedience do not precede it: In fine, he. 
refolves, refufal to obey may depend upon the judg- 
ing of what fruftrates the End of Sovereignty, and. 

what not, of which he cannot mean any other 

Judge but the People. 


Oz XV,’ 
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XV. 


Mr. Hobs puts a cafe by way of Queftion. 4 
great many men together have ‘already refifted the So- 
vereign Power sunjuftly, or committed fome Capital 
Crime, for which every one of them expecteth death : 
whether have they not the liberty then to joyn toge- 
‘ther, and affift and defend one another ? Certainly 
| they have; for they but defend their Lives, which the 
Pal: Guilty man may as well do as the Innocent : There 

? svas indeed Injuftice in the firft breach of their Duty, 

| sheir bearing of Arms fubfequent to it, though it be 
iat to maintain what they have done, is no new unjust 
| Aéi, and if it be only to defend their Perfons, it is 
| ie not Unjuft at all. The only reafon here alleged: 
[a for the Bearing of Arms, is this 5 That there is 


i no new unjuft Act: as if the beginning only of 
A a Rebcllion were an unjult Aé®jpand the conti- T 
‘ha ‘nuance of it none at all. No better Anfwercan |) py 
| be given to this cafe, than what the Author him-  }} Py 
aie | (elf hath delivered in the beginning of the fame |} dy 
At Paragraph, in thefe words; To refit the Sword of - |) lin 
ari | the Commonwealth in defence of another man, Guilty Ipon 
bth or Innocent, no man hath liberty: becaufe fuch Li- tat 


telling us, and is therefore deftruttive of the very 
Effence of Government. Thus he firft anfwers the 
queftion, and then afterwards makes it, and gives | Go 
Ai | it a contrary Anfwer: other Paffages I mect with }} wo 
Gi to the like purpofe. He faith, Page 66. A man can- | Kin 

: not lay down the Right of Refifting them that Af- God 

fault bim by Force to take away bis Life. The fame  }} inf, 
may be {aid of Wounds, Chains, and Imprifonment. |) \ 


| 
berty takes away from the Sovereign the Means of pro- | cho 

. 

: 
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Page 69. A Covenant to defend my Self from Foree by 
Force, is void, Pag. 68. Right of Defending Life and’ 
Means of living, can never be abandoned. 

Thefe laft Doérines are deftruGtive to all Go- 
vernment whatfoever, and even to the Leviathan 
it {elf : hereby any Rogue or Villain may murder 
his Sovereign, if the Sovereign but offer by force 
to whip or lay him in the Stocks, fince Whipping 
may be faid to be wounding, and Putting in the 
Stocks an Imprifonment : {0 likewife every mans 
Goods being a Means of Living, ifa man cannot 
abandon them, no Contract among men, be it ne- 
ver fo juft, can be obferved: thus we are at lcait 
in as miferable condition of War, as Mr, Hobs at 
firft by Nature found us. 


XVI. 
The Kingdom of God Signifies, ( faith Mafter Hobs, 


Page 216.) 2 Kingdom conftituted by the Votes of the 
People of Vel in @ peculiar manner, wherein they 


choofe God for their King, by Covenant made with 


bim, upon God’s promifing them Canaan. If we look 
upon Mafter Hob’s Text for this, it will be found 
that the People did not Conftitute by Votes, and 


- | choofé God for. their King 5 But by the Appoint, 

| ment firft of God himfelf, the Covenant was to 
} be a God fo them: they did not contra with 
| God, that if he would give them Canaan, they 


would be his Subjects, and he fhould be their 


_ King 5 I¢ was not in their power to choofe whether 
- | God fhould be their God, yea, or nay : for it is 
confeffed, He reigned naturally over all by his Might. 
If God Reigned naturally, he had a’ Kingdom, 


O 3 ang 
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and Sovereign Power over his Subjects, not ac- 
quired by their own Confent. “This Kingdom, 
{aid to be conftituted by the Votes of the People of 
Ifrael, is but the Vote of Abrabam only; his fingle 
Voyce carried it; he was the Reprefentative of the 
People. For at this Vote, it is confeffed, that the 
Name of King ‘is not given to God, nor of King- 
dom to Abrabam 5 yet the thing, if we will’ believe 
Mafter Hobs, is all one. If a Contract be the mu- 
tual transferring of Right, I would know what 
Right a People can have to transferr to God by 
Contract. Had the People of Ifrzel at Mount Sinai 
4 Right not to obey God's Voice? If they had not 
fuch a Right, what had they to transferr ? | 
-The Covenant mentioned at Mount Sinai was 
but a Conditional Contract, and God but a Con- 
ditional: King ; and though the People promifed 
to obey Gods word, yet it was more than’ they 
were’ able to perform, for they often difubeyed 
Gods Voice, which being, a breach of the Conditi- 
on, the Covenant was void, and God not their King 


by Contract. - ) 


It is complained by God, They have rejecied me 


that I fhould reign over them : but it is not faid, ac- 
cording to their Contract 5 for I do not find that 
the Defiring of a King was a breach of their Con- 


tract of Covenant, or difobedience to the Voice of 


God : ‘there is no fuch Law extant. | 

“The People did not totally reject the Lord, but 
in part onely, out of timoroufnelS, when they faw 
Nahafb King ‘of the ‘Children: of Ammon come 


againft them 5 they diftrufted that God would not ~ 


fuddenly ‘provide for their Deliverance, as if they 
had had alwayes a’ King in readinefs to go up pre- 
Wes eas ey hs jig he anaes fently 


eee — 
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fently to fight for them: This Defpair in them 
who had found fo many miraculous deliverances 
under Gods Government, was that which offended 
the Lord fo highly :. they did not defire an Alterati- 
on of Government, and to caft off Gods Laws, 
but hoped for a certainer and {peedier deliverance 
from danger in time of War. They did not peti- 
tion that they might choofe their King, themfelves, 
that had been a greater fin; and yet if they had, 
ithad not been a total rejection of Gods Reigning 
over them, as long as they defired not to depart 
from the Worhip of God their King, and from 
the Obedience of his Laws. I {ee not that the 
Kingdom of God was caft off by the Ele@ion of 
Saul, fince Saul was chofen by God himfelf, and 
governed according to Gods Laws. The Govern- 
ment from Abraham to Saul is no where called 
the Kingdom of God, nor is it faid, that the 
on a of God was caft off at the Election of 
aul, 

Mr. Hobs allows, that Mofes alone had, next -un- 
der God, the Sovereignty over the Iraclites, p. 252. 
but he doth not allow it to Fofbaa, but will have 
it defcend to Eleaxar the High-Prieft, Aaron’s fon. 
His Proof is, God exprefly faith concerning Fo- 
fhua, He fhall ftand before Eleazar, who fhall ak 
Counfel for him before the Lord, (after the judg- 
ment of Vrim, is omitted by Mr. Hobs ) at bis 
word they fhall go out, &c. therefore the Supreme 
Power of making Peace and War was in the Prieft. 
Anfw. The Work of the High-Prieft was onely 
Minifterial, not Magifferial ; he had no power to 
Command in War, or to Judge in Peace ; onely 
When the Sovercign or Governour did go up to 

pe Oe rae oy War, 
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War, he enquited of the Lord by the Miniftry of 
the High Prieft, and, as the Hebrews fay, the Enqui- 
rer withia foft voice, as one that prayeth for him- 
felf; asked :» and forthwith the Holy Ghoft came 
upon ‘the Prieft, and he beheld the Breft-plate, and 
faw therein by the Vifton of Prophecy, Go mp, or 
go not up, in thé letters that fhewed forth ihem- 
{elves upon: the Brelt-plate before his face: then 
the Prieft anfwered him, Go up, or Go not mp. IE 
this Anfwer gave the Prieft Sovereignty, then nei- 
ther King Saul nor King David had the Sovereign- 
ty, who both asked Counfel of the Lord by the 
Prieft. id b ath: SibetO) agi 
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SALMAS IVS. 


I. 


Mong the many Printed Books, and feve- 

ral Difcourfés touching the Right of 

Kings, and the Liberty of the People, i 

é cannot find that as yet the firft and chief 

Point is agreed upon, or indeed fo much as once 

difputed. The wotd King and the word People are 

familiar, one would think every fimple man could 

tell what they fignified ; but upon Examination it 

will be found, that the learnedft cannot agree of 
their Meaning. 7 

Ask Salmafius what a King is, and he will teach 


us, that 2 King is be who hath the Supreme Power of ~ 
; the 
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the Kingdom, and is accountable to none but God, and 
may do what he pleafe, and is free from the Laws. 
This Dehnition 7, M, abominates as being the De- 
fnion of a Tyrant: And I fhould be of his Mind; 
if he would have vouchfafed us a better, or any 
other Definition at all, that would tell us how any 
King,can have a Supreme’ Power, without being 
freed from humane Laws: To find fault with it, 
without producing any other, is to leave us in the 
Dark: but though Mr. Milton brings us neither 
Definition nor Defcription ofa King, yet we may 
pick out of fevexal Paflages of him, fomething like 
a Definition, if we lay them together. He teacheth 
us that Power wus therefore given to a King by the Peo- 
ple, that be might fee by the Authority to him commit- 
ted, that nothing be done againft Law: and that he 
Reeps our, Laws, and not impofe upon us his own: 
Lherefore there is no Regal Power but in the Courts of 
the Kingdom, and by them, pag. 155. 

And again he affirmeth, the King cannot Impri- 
Son, Fine or punifh any man, except he be firft cited in- 
to fome Court 5 where not the King, but the ufual Fudg- 
es give Sentence, pag. 168. and before we are told, 
not the King, but the Authority of Parliament doth fet 
up and take away all Courts, pag. 167. 

Lo here the Defeription of a King, He is one to 
whom the People give Power, to fee that nothing be done 
againft Law : and yet he faith there is no Regal Pow- 
er but inthe Courts of Fuftice and by them, where not 
the King, but the ufual Fudges give Sentence. This 
Defcription not only ftrips the King. of all Power 
whatfoever, but puts him in a Condition below 
the meaneft of his Subjects. | 

| wea Thus 
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Thus much may thew, that all men are not agreed 
what a King is. Next, what the word Peoplemeans 
is not agreed upon: ask Ariftotle what the People 
is, and he will not allow any Power to be in any 
but in free Citizens.. If we demand,who be free 
Citizens ?. That-he cannot refolve us; for’ he confef- 
{eth that he that isa free Citizen in one.City, i not 
fo in another City. And heis of Opinion that. 20 Ar- 
tificer hould be a free Citizen, or have Voice in a well 
ordered Commonwealth, he accounts a Democratie 
(which word. fignifies the Government. of the Peo- 
ple) to be a corrupted’ fort of Government 5 he thinks 
many men by Nature born to be Servants, and not fit to 
govern as any part of the People -Thusdoth Ariftotle 
curtal the People, and: cannot give us any certain 
Rule to know who be the People: Come to our 
Modern Politicians, and) ask them who the People 
is, though they talk big, of the People, yet they 
take up, and are content with a few Reprefentors 
(as they call them) of the whole Peoples a Point Ari- 
ffotle was to feck in, neither are thefe Reprefentors 
fieod upon to’ be the. whole People;. but the. major 
part’ of thefe Reprefentors mult be reckoned for the whole 
Peoples nay F. M. will not allow: the .major part of 
the Reprefentors to be the People, but the founder 
and better part only of them; and in right down terms 
he tells us pag. 126. to determine who is a Tyrant, be 
leaves to Magiftrates, at leaft to the uprighter fort of 
shem and of the People, pag. 7+ though. in number lefs 
by many, to judge as they find caufe. If the founder, 
the better, and the uprighter Part have the Power of 
the People, how fhall we know, or who fhall judge 
who they be? ) YS? 

MAT: Hm FHS tas MI. 
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| : ‘  H One Text is urged by Mr. Milton, for the Peoples | bs 


a | Power: Deut. 17.14. When thou art come into the 1! 
mi) i Land which thy Lord thy God giveth thee, and fhalt | hing 


| 
ant fay, I will fet a King over me, like as all the Nations was 
a about me. It is faid, by the Tenure of Kings thefe fat 
at words confirm us that the Right of Chgofing, yea of rie 
| Changing their own Government, is by thé Grant of God | nex 
mt himfelf in the People: But can the foretelling or fore- | tht 
att warning of the Ifraelites of a wanton and wicked | fo 
id Defire of theirs, which God himfelf condemned, be 1 Me 
Hy | made an Argument that God ‘gave or granted them —|,_ fi 
| a Right to do fuch a wicked thing? or can the Nar- |g 
ration and reproving of a Future Fact, be a Donati- iy 
ill on and approving of a prefent Right, or the Per- =| i 
mal” miffton-of a Sin be made a Commiffion for the do- =} gh 
Lae ing of it? The Author of his Book againft Salmafins, yee 
i ont i. falls {o far from making God the Donor or Grantor, a 
1 ae that he cites him only fora Witnefs,Tefte ipfo Deo penes i 
iW populos arbitrium femper fuilfe, vel ea, qua placeret | Fy 
Wa forma reipub. utendi, vel banc in aliam mutandi; de -— fi 
| Flebreis hoc diferté dicit Deus: de reliquis non ab- ow 
He nuit. | ci 
| That here in this Text God himfelf being Witnef;, | on 

there was always a Power in the People, either to ufe 
Ki what Form of Government they pleafed, or of chauging B 
1 at into another : God {aith this exprefly of the Hebrews, {hi 
Ail | and denies it not of others. Can any man find that | pe 
ia God in this Text exprefly faith, that there was - ) Pe 
te always a Right in the People to ufe what Form of | wh 


ing this Right of the People, the Foundation of the | 


Wie Government they pleafe? The Text not warrant- rize 
Defence 
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Defence of the People is quite taken away ; there be- 
ing no other Grant or proof of it pretended. . 
2. Where it is faid, that the Ifraelites -defired -2 
King, though then under another Form of Government.; 
in the next line but one it is confeffed, they hada 
King, at the time when they defired a King, which 
was God himfelf} and his Vice-roy Samuel; and fo 
faith God, They have not rejected thee but they bave 
rejected me, that I fhould not reign over thems yet in the 
next Verfe God faith, As they have forfaken me, fo 
do they alfo unto thee. Here is no Shew of any other 
Form of Government but Monarchy : God by the 
Mediation of Samuel reigned, wlio made his Sons 
Judges over Ifrael ; when one man conftitutes Judg- 


es, we may call him a King; or if the Having of 


Judges do alter the Government, then the Govern- 
ment of every Kingdom is altered from Monarchy, 
where Judges are appointed by Kings : it is now 
reckoned one of the Duties of Kings to judge by their 
Judges only. 

Where it is faid, He hall not maltiply to bimfelf 
Horfes, nor Wives, nor Riches, that be might under- 
ftand that he had no Power over others, who could De- 
cree nothing of bimfelf, extra Legem if it had faid, 
contra legem Dei, it had been true, but if it meant 
extra legem humanam, it is falfe. 

4. If there had been any Right given to the Peo- 
ple, it feems it was to the Elders onely ; for it is 
faid, it was the Elders of Ifrael gathered together, 
petitioned fora King; it is not faid, it was all the 
People, nor that the People did choofe the Elders, 


) . who were the Fathers and Heads of Families, autho- 


rized by the Judges. 
5. Where 
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5. Where it is faid, I will fet a King over me like 
as all the Nations about me. To fet.aKing, 4, not to 
choofé a: King, but by fome folemh publick Ac& 
of'Coronation, or otherwife to acknowledge their 
‘Allegiance to the King chofen:; It is) faid, thou 
fhale fer him: King whom: the Lord: thy God fhall 
choofe. The Elders did not defire'to choofe a King 
like other Nations, but they fay, now make ws a 
King to judge us like all the Nations. 


Ill, 


As for Davids Covenant with the Eide -avhier 


“the was annointed, it was notto obferve any Laws 


or Conditions made by the People, for ought ap- 
pears; but to keep'\Gods Laws and :ferve him, and 
to feek the Good of the People, as they were to pro- 
tect him. | i, 

6. The Reubenites and Gadites .promife their 
Obedience, not according to their Laws or Con- 
ditions agreed upon, but in thefe words All that 
thou cammandeft us we will do, and whitherfoever thou 


fendi us we will go, as we barkened to Mofes in all . 


things, fo will we barken mito thee: only.the Lord thy 
God be with thee as be was with Mofes. Where is 
there any Condition of any humane Law expref- 


‘fed ? Though thé rebellious Tribes offered Condi- 


tions to Reboboam 5 where can we find, that for like 
Conditions not performed, all Ifrael depofed Samuel ? 
I wonder Mr. Milton fhould fay .this,. when within 
a few Lines after he profefleth, that Samuel had go- 
verned them uprightly. 


‘Iv. 
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Jus Regni is much ftumbled ‘at; and the Definitiz 
on of a King which faith His Power is fupreme in'the 
Kingdom, and he'is accountable to none but to God, and 
that be may do what he pleafe, and is: not bound by 


Laws + it is {aid if this Definition be good, no man 


is or ever was, who may be faid to be a Tyrant; peTe. 
for when he hath violated all divine and-humane Laws, 
neverthelefs be is a King, and guiltlefs jure Regio, To 
this may be anfwered, That the Definition confe(- 
{eth he is accountable to God, and therefore not 


guiltlefs if he violate Divine Laws: Humane Laws 


mutt not be fhuffled in with Divine, they are not of 
the fame Authority: if humane Laws bind ‘a King, 
it is impoffible for him to have Supreme Power 
amongft men. If any man can firid us out {uch a 
kind of Government, wherein the fupreme F°"-'; 
can be, without being freed from humane '4SWs, 
they fhould firft teach us that; but if all forts of po- 
pular Government that can be invented, cannot be 
one Minute, without an Arbitrary Power, freed 
from all humane Laws: what reafon ‘can be given 
why aRoyal Government fhould not have the like 
Freedom? if it be Tyrahny for one man to govern 
arbitrarily, why fhould it not be far greater Ty- 
ranny for a multitude of men to govern without 
being accountable or bound by Laws? It would be 
further enquired how it is poffible for any Govern- 
ment at all to be in the World without an arbitrary 


- Power it is not Power except it be atbitary: a le- 


giflative Power cannot be without being abfolved 
from humane Laws, it cannot be fhewed how a 
King, 
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King can have any Power at all but an arbitrary 
Power. Weare taught, that Power was therefore gi- 
ven to a King by the People, that he might fee by the 
Authority to bim committed, that nothing be done againit 
Law; and that he keep our Laws, and. not impofe upon 
us. bis own: therefore there is no Royal Power, but in 
the Courts of the Kingdom, and by them, pag. 155. And 
again it is faid, the King cannot Imprifon, Fine or Pit- 
nifh any man except he be firft cited into fome Gourt, 
where uot the King but the ufual Judges give Sentence, 
pag. 168. and before, we are told, not the King, but 
the Authority of Parliament doth fet up and take away 

all Courts, pag. 167. 

Lo here we have Mr. Milton’s perfect Definition 
ofa King: He is oneto whom the People gave 
Power to fee that nothing be done againft Law, and 
that he keep our Laws, and not impofe bis own. Whereas 
all other men have the Faculty of Seeing by Nature, 
(" @Xing, only hath it by the Gift of the People, | 
Ores Power he hath none; he may fee the Judges | 
keep the Laws if they will; he cannot compell 
them, for he may not Imprifon, Fine, nor punifh | 
‘any man; the Courts of Juftice may, and they are | | 
{et up and put down by the Parliament: yet in 
this very Definition of a King, we may {py an ar- 
ma | bitrary Power in the King, for he may wink if he 
la - will: and no other Power doth this Defcription 
a) of a King give, but only a Power to fee: whereas 


ay |) 4 it is faid Ariftotle doth mention an abfolute Kingdom, 
: hi for no other Caufe, but to fhew how abfurd, unjuft and 
ue | moft tyrannical it is. There is no fuch thing faid by 
Arifiotle, but the contrary, where he faith, that a 

King according to Law makes no fort of Government 5 
and after he had reckoned up five forts of Kings, he _ 

con 


a | 


F thy, ps8, 9, 10,11, 12, 1s 4 
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concludes, that there were in a manner but two 
forts, the Lacedemonian King, and the Abfolute 
Kings whereof the firft was but as General in an 
Aimy, and therefore .no King at all, and then fixes 
and xrefts upon, the Abfolute King; who ruleth accord- 
ing to bis own Will, : 
V. 


If it be demanded what is meant by the word 
Feople? 1. Sometimes it. is Populus niiverfus, and 
then every Child muft have his Confent asked, 
which is impoffible. 2. Sometimes it is pars major, 
and fometimes it is pars potior & Sanior ; How the ma- 
jor part, where all are alike free, can bind the minor 
part,isnot yet proved. is EONS 

Byt it {ecms the major part will not carry it, not 
be allowed, except they be the better part, and the 


| founder part. We are told, the founder part implored 


the help of the Army, when it faw it Self and the Com- 
monrvealth betrayed 5 and that the Souldiers judged 
better than the Great Councel, and by Arms faved the 
Commonwealth; which the Great Councel had almo(t 
damned by their Votes, p.7. . . eae 

Hore we fee what the People is 5 to Wit, the found- 
er part of wmhich.the Army is the judge : thus,’upon 
the matter, the Souldiers are the People: which be- 
ing fo, we may difcem where the Liberty of the Peg- 
ple lieth, which we are taught to confilt all. for the 
mot part in the power of the Peoples Choofing what Forni 
of Government they pleafe pag. 61. A miferable Liber- 
ty, which is onely to.choofe.to whom we will give 
our Liberty, which we may not keep. See more 
concerning the People, in a Book entituled The Anar- 
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Vi. 


Weare taught, that @ Father and a King are things 
molt diverfe. The Father begets us, but not the King 5 but 
we create the King: Nature gives a Father to the Peo- 
ple, the People give themfelves a Ring: If the Father 
kill his Son he lofeth his life, why (hould not the King 
alfo ? Pp» 34. 

An. Father and King are not fo diverfe 5 it is con- 
feffed, that at firft they were all one, for there is 
confeffed Paternum imperium & hereditarium, p. 141. 
and this Fatherly Empire, as it was of it felf beredé- 
tary, {o it was alienable by Patent, and feizable by an 
Lilurper, as other goods are : and thus evéry King 
that now is, hath a Paternal Empire, either by In- 
heritance, or by Tranflation, or Ufurpation ; fo a 
Father and a King may be all one. 

A Father may dye for the Murther of his Son, 
where there isa Superiour Father to them both, or 
the Right of fuch a Supreme Fathers but where 
there are onely Father and Sons, no Sons can quefti- 
on the Father for the death of their Brother: the 
reafon why a King cannot be punifhed, is not be- 
caule he is excepted from Punilhment, or doth not 
deferve it, but becaufe there is no Superiour to judge 

him, but God onely, to whom he ts referved. 


VII. 


It is faid thus, He that takes away from the People 


the power of Choofing for themfelves what F orm of Go- 


vernment they pleafe, be doth take away that wherein all 


Civil Liberty almoft confifts, p. 65. If almott all Liber- 
ty 
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ty be in Choofing of the Kind of Government, the 
People have but a poor Bargain of it, who cannot ¢x- 
ercife their Liberty, but in Chopping and Changing 
their Government, and have liberty onely to give 
away their Liberty, than which there is no greater 
mifchief; as being, the caufe of endlefs Sedition. 


VIII. 


If there be any Statute in our Law, by which thor 
canjt find that Tyrannical Power is given toa King,. that 
Statute being contrary to Gods Will, to Nature and Rea- 

fon, underftand that by that general and primary Lay 
of ours.that Statute isto be repealed, and not of force with 
‘Wy P.153. Here, ifany man may be judge, what Law 
is. contrary to Gods Will, or to Nature, or to Rea- 
fon, it will foon bring in Confufion : Moft men that 
offend, if they be to be punithed or fined, will think 
that Statute that gives all Fines and Forfeitures to a 
King, to be a Tyzannical Law ; thussmoft Statutes 
would be judged void, and all our Fore-fathers ta- 
ken for Fools of Madmen, to make all.our Laws.to 
give all Penalties to the King. | 


IX. 


The fin of the Children of I/rael did lye, .not 
in Defiring, a King, but in defiring {ach ‘a King like 
asthe Nations round about had ; they diftrufted God 
Almighty, that governed them ‘by the Monarchical 
Power of Samuel, in the time of oppreffion, when 
God’ provided a Judge for them 3 but they, defired 


@ perpetual and hereditary King, that they might 
never want: in Defiring a King they could not fin, 
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for it was but Defiring what they enjoyed by Gods 
{pecial Providence. 


Men ate perfwaded, that in Making of a Cove- 
nant, fomething is to be performed on both parts by 
mutual Stipulation; which is not alwayes true: for 
we find God made a Covenant with Noah and bis 
Seed, with all the Fowl and the Cattel, not to deftroy the 
Earth any mote by a flood. ‘This Covenant was to be 
kept on Gods part, neither Noab, nor the Fowl, nor 
the Cattel were to perform any thing by this Cove- 
nant. On the other fide, Gen. 17.9, 10. God co- 
venants with Abraham, faying, Thou foalt keep my 
Covenant,----every mate child among you fiall be circam- 
cifed. Here it is called Gods Covenant, though it 
be to be performed onely by Abraham; fo a Cove- 
nant may be called the Kings Covenant, becaufe it 
is made to him, and yet to be performed only by 
the People. So alfo, 2 Kin. 11.17. Feboiada made a 
Covenant between the Lord,and the King, and the People, 
that they fhould be the Lords People. Between the King 


alfo and the People, which might well be, that the . | 


People fhould be the Kings Servants : and not for 
the King’s covenanting to keep any Humane Laws, 
for it is not likely the King fhould either Covenant, 
or take any Oath to the People when he was but {e- 
ven years of age, and that never any King of Ifrael 
took a Coronation-Oath that can be fhewed : when 
Feboiada {hewed the King to the Rulers in the Houfe 
of the Lord, he took ara Oath of the People: he did 
not Article with them, but faith the next Verfe, 
Commanded them to keep a Watch of the Kings Houfe, 
and that they fhould compafs the King round about, eve- 
ry 


~ Mr. Milton agaivft Salmafius. 29 


ry man with bis weapan in his band, and he that cometh 
within the Ranges, let bim be flain. 


X I, 


To the Text, Where the word of a King is, there is 
Power, and who may fay unto him, What doft. thou ? 
J.M. gives this Anfwer: It is apparent enough, that 
the Preacher in this place gives Precepts to every private 
man, not to the great Sanhedrin, nor to the Senate--- 
Shall not the Nobles, fball not all the other Magijtrates, 
foall not the whole People dare to mutter, fo oft as the 
King pleafeth to dote ? We muft here note, that the 
great Councel, and all ‘other Magiftrates or Nobles, 
or the whole People, compared to the King, are all 
but private men, if they derive their Power from 
him: they are Magiftrates ynder him, and out of 
his Prefence, for when he is in place, they are but 
fo many private men. 7. M. asks, Who {wears to 2 
King, unle{s the King on the other fide be {worn to keep 
Gods Laws, and the Laws of the Countrey ? We find 
that the Rulers of [/rael took an Oath at the Coro- 
nation of Feboafh: but we find no Oath taken by 
that King, no not fo much as to Gods Laws, much 
lefs to the Laws of the Countrey. 


ATT, 


A Tyrant is he, who regarding neither Law nor the 
Common Good, reigns onely for himfelf and bis F aétion; 
p: 19. In his Defence he expreffeth himfelf thus, 
He is a Tyrant who looks after only bis own, and not his 
Peoples profit, Eth.1, 10. p, 189. | 
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t. Ifit be Tyranny not to regard the Law, then 
all Courts of Equity, and Pardons for any Offences 
mutt be taken away : there are far more Sutes for re- 
lief againft the Laws, than there be tor the obferva- 
tion of the Laws: there can be no fuch Tyranny in 
the World as the Law, if there were no Equity to 
abate the rigour of it. Summum Fus is Summa In- 
jariay if the Penalties and Forfeitures of all Laws 
fhould ftill be exacted by all Kings, it would be 
found, that the greateft Tyranny would be,for a King 
to govern according to Law the Fines, Penalties, 
and Forfeitures of alt Laws are due to the Supreme 
Power onely, and were they ducly paid, they would 
far exceed the Taxes in all places. It is the chief 
happinefs of a Kingdom, and their chief Liberty, not 
to be governed by the Laws Only. 

2. Not to rega “d the Common Good. but to reign only 
for himfelf, is the fuppofition of an ‘impothibili ty in 
the judgment of Ea otle, who teacheth us, that the 
defpotical | Power cannot be preferved, except the Servant, 
or be in fudbjection, be alfo preferved. The truth ot this 
ftrongly proves, That it is in Nature impoilible to 
have a Form of Government that cin be for the de’ 
ftruction of a People; as Tyranny is fppofed- 5 if we 
will allow People to be g eins we muft grant, 
they muft in the firft place be preferved, or elfe they 
cannot be governed. 

Kings have been, and may be vitious men, and 
the Government of ore,not fo good as the Govern- 
ment of another 3 yet it doth not follow, that the 
Form of Government is, or can bé in its own nature 
ill, becaufe the Governour is fo : it pee ‘or 
want of Goverament! that can totally deftroy a Na- 


tion. We cannot hid any fuch Government as Ty- 


ranny 


Mr. Milton againft Salmafius. 31 


ranny mentioned or named in Scripture, or any 
word in the Hebrew Tongue to exprefs it. After 
{uch time as the Cities of Greece practifed to fhake 
off Monarchy, then, and not till then, ( which was 
after Homer's time ) the name of Tyrant was taken 
up for a word of Difgrace, for {uch men as by craft 
or Force wrefted the Power of a City froma Multi- 
tude to one.man onely 3 and not for the exercifing, 
but for the il-obtaining of the Government : but 
now every man that is but thought to govern ul, or 
to be an ill man, is prefently termed a Tyrant, 
and {fo judged by his Subjects. Few remember the 
Prohibition, Exod. 22.28. Thou fhalt not revile the 
Gods, nor curfe the Ruler of thy People: and fewer un- 
derftand the reafon of it.. Though we may not one 
judge another, yet we may fpeak evil or revile one 
another, in that which hath been lawfully judged, 
and upon a Tryal wherein they have been heard and 
condemned: this is not to judge, but onely to re- 
late the judgment of the Ruler. To {peak evil, 
cr to revile a Supreme Judge, cannot be without 
judging him who hath no Superiour on Earth to 
judge him, and in that regard muft alwayes be pre- 
fumed innocent, though never fo ill, it he cannot 
lawfully be heard. 

F. M. That will have it Tyranny in a King not to 
regard the Laws,doth himfelf give as little Regard to 
them as any man 5 where he reckons, that Contefting 
for Previleges, Cuftoms, Forms, and that old entangle- 
ment of Iniquity, their gibrifh Laws, are the Badges of 
ancient Slavery. Tenure, pag. 3. ¢ Difuting Prefidents, 
Forms and Circumftances, pag. 5. 

7. M. is alfo of opinion, That , If at any time our 
Pore-fathers, out of bafene(s, have loft any thing of their 

Pes Right 3 
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Right, that ought not burt us 5 they might if they would 
promife S lavery for themfelves, for ws certainly they could 
not, who have alwayes the fame Right to free our felves, 
that they had to give themfelves to any man in Slavery. 
This Doctrine well practifed, layeeh all open to con- 
fant Anarchy. 

Laftly, Tf any defire to know what the Liberty of 
the People is, which 7. M. pleads for, he refolves 
us, faying, That he that’ takes away.from the Beos 
ple the Right of Choofing what Form of: Government 
they vleafer takes away truly that in which: all Libert 
doth almoft confit. It is well faid by 7. M. that i 
Liberty doth almoft confift in Choofing their Form of 
Government, for there is another liberty exercifed 
by the People, which he méntions not, which is the 
liberty of the Peoples Choofing their Religion ; » eve- 
ry man may be of any Religion, or of no Religion 3 
Greece and’ Rome have been as famous for Polythei{me, 
or multitudes of gods, as of Governours 5 and iima- 
gining Ariftocrati¢ and Democratic 1 in Heaven, a as on 


Earth. 
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UPON 


H. Grotius 


DE JURE 


BELLI, & PACIS, 


N moft Queftions of Weight and Difficulty 
concerning the Right of War, or Peace, or 
Supreme Power, Grotiws hath Recourfe to 
the Law of Nature or of Nations, or to the 

Primitive Will of thofe men who firft joyned in 
Society. Itis neceffary therefore a little to lay 
open the Variety or Contrariety in the Civil and 
Canon Law, and in Grotius himfelf, about the 
Law of Nature and Nations, not with a Purpofe 
to raife any Contention about Words or Phrafes, 
but with a Defire to reconcile or expound the 
Senfe of different Terms. | 
ye Civie 


SIT NE RE ee Zp ES | 


24. Obfervations upon. Grotius 


Civilians, Canonifts, Politicians and Divines, are 
nota little perplexed .in diftinguifhing between 
the Law of Nature,and the Law of Nations , about 
Fus Nature, and Fus Gentinm, there is. much 
Difpute by fuch as handle the Original of Go- 
vernment, and of Property and Community. 

The Civil Law in one Text allows,a threefold 
Divifion of Law, into Fus Nature, Fus Gentinm, 
and Fus Civile. But in another Text of the fame 
Law, we find only a twofold Divifion, into Fus 
Civile, and Fus Gentium. This latter Divifion 
the Law takes from Gaius, the former from’ V/- 
pian, who will have Fus Naturale to be that which 
Nature bath taught all Creatures, quod Natura om- 
aia animalia Docuit, but for this he is confuted by 
Grotius, Salmafius, and others, who reftrain the 
Law of Nature only tomen ufing Reafon; which 
makes it all one with the Law of Nations 3-to 
which the Canon Law confents, and faith, That 
Fus Naturale eft commune omnium nationnm: That 
which Natural Reafon appoints all men to ufe, is the 
Law of Nations, faith’ Theophilus in the Text of 
the Civil Law: and in the fecond Book of the 
Inflit. cap. 1 Fus Nature is confounded with 
Fus Gentinm. 

As the Civilians fomnetimes confound and fome- 
times feparate the Law of Nature and the Law 
of Nations, {0 other-whiles they make them alfo 
contrary one to the other. By the Law of Nature 
all men are born frees Fure naturali omnes liberi 
nafcunture But Servitude is by the Law of Nations: 
Fure Gentium Servitus invafit, faith Ulpian. 


And 
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And the Civil Law not only makes the Law of 
Nature and of Nations contrary, but alfo will 
have the Law of Nations contrary to it felf. Wa, 
faith the Law, was brought in by the Law of Nati, 
ons. Ex jure gentium introduita bella, and yet the 
Law of Nations faith, Since Nature bath made Us 
all of one Kindred, it follows it is not laveful for one 
man to lye in Wait for. another. Cim inter aos tog- 
nitionem quandam natura con{tituit, confequens eft bo 
minem homini infidiari nefas effe, faith, Floren- 
tiNUs. 

Again, the Civil Law teacheth, that from the 
Peas of Nature proceeds tbe Conjnnélion of man and 
women, the Procreation and Education of Children. 
Bat as for Religion to God, and Obedience to Parents 
it makes it to be by the Law of Nations. 

To touch now the Canon Law, we n nay find 
in one place that men are governed citer by the Law 
of Nature,or by Cuftoms. Homines reguntur Natu- 
vali jure, aut moribus. The Law of Nations they 
call a Divine Law, the Cuftoms a humane Law; 
Leges aut divine funt aut humanes divine natura, bu- 
mane moribus conftant. But inthe next place the 
Canon Law makes Fus to be either Naturale, aut 


Civile, aut Gentium, hough this Divilion agree 


in Terms with that of U/pian in the Civil Law, 
yet in the Explication of the Terms there is Di- 
verlity; for what one Law makes to belong to 
the Law of Nature, the other refers to the Law 
of Nations, as may eafily appear to him that wall 
take the Pains to compare the Civil and Canon 
Law in thefe Points, 


A 
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A ‘principal Ground of thefe Diverfities and 
Contrarieties of Divifions, was an Error which 
the Heathens taught, that all things at firft were 
common, and that all men were equal. This Mi- 
ftake was not fo heinous in thofe Ethnick Authors 
of the Civil Laws, who wartting the Guide of 
the Hiftory of Mofes, were fain to follow Poets 
and Fables for their Leaders. But for Chriftians, 
who have read the Scriptures, to dream either of 
a Community of all things, or an Equality of all 
Perfons, isa Fault {carce pardonable. 

To falve thefe apparent Contrarieties of Com- 
munity and Property; or Equality and Subjettion : 
the Law of Fus Gentium was firlt invented ; when 
that could not fatisfie, to mend the matter, this 
Jus Gentium, was divided into a Natural Law of 
Nations, and an Humane Law of Nations; and the 


_ Law of Nature into a Primary and a Secondary 


Law of Nature ; Diftinétions which make a great 
found, but edifie not at all if they come under Ex- 
amination. 

If there hath been a time whenall things were 
common, and all men equal, and that it be 
otherwife now ; we muft needs conclude that the 
Law by which all things were common, and men 
equal, was contrary to the Law by which now 
things are proper, and men fubject. 

It we will allow Adam to have been Lord of 
the World and of his Children, there will need 
no fuch Diftinétions of the Law of Nature and of 
Nations: For the Truth will be, that whatfoever 
the Heathens comprehended under thefe two.Laws, 
4s comprifed in the Moral Law. i 
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Thatthe Law of Nature is one and the fame 
with the Moral, may appear by a Definition gi- 
ven by Grotius. The Law of Nature (faith he) is 
the Diétate of Reafon, fhewing that in every Action 
by the agreeing or difagreeing of it with natural Reafon, 
there is a moral Honefty or Difhonefty, and confequent- 
ly that fuch an Aétion is commanded or forbidden by 
Ged the Author of Nature. 1 cannot tell how Gro- 
tins would otherwife have defined the Moral Law. 
And the Canon Law grants as much; teaching that 
the Law of Nature is contained in the Law and the 
Gofpel: Whatfoever ye will that men do, &c. 
Mat. 7. 

The Term of Fus Nature is not originally to be 
found in Scripture, for though I. Aguinas takes 
ae him to prove out of the 2. to the Romans, 

at there is a Fus Nature, yet St. Paul doth not 
ufe thofe exprefs Terms 5 his words are, The Gen- 
tiles which have not the Law, do by Nature the things 
contained in the Law, thefe having not the Law are a 
Law anto themfelves: He doth not fay, Nature is a 
Law unto them, but they area Law unto them- 
felves. As for that which they call the Law of 
Nations, it is not a Law diftin&, much lefs op- 
pofite to the Law of Nature, but it is a {mall 


Branch or Parcel of that great Law 3 for it is_no- | 


thing but the Law of Nature, or the moral Law 
between Nations. The fame Commandment that 


forbids one Private man to rob another, or one. 
Corporation to hurt another Corporation, obliges 


alfo one King not to rob another King, and one 
Commonwealth not to fpoil another: the fame 
Law that enjoyns Charity to all men, even to Ene- 

mies, 
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mies, binds Princes and States to'fhew Charity to 
one another. as well as private Perfons. 

And as the Common, or Civil Laws of cach 
Kingdom which are made againft Treafon, Theft, 
Murder, Adultery, or the like, are all and every 
one of them grounded upon fome particular Com- 
imandment of the moral Law; fo all the Laws of 
Nations mutt be fubordinate and reducible to the 
moral Law. 

The Law of Nature, or the och Law is like 
the main Ocean, which though it be one entire 
Body, yet feveral Parts of it have-diftinét Names, 
according to the diverfity of the Coafts on. which 
they border. So it comes to pafs that the Law of 
Nations whichis but a part of the Law of Nature, 
may be fub-divided almoft in infinitenm,according to 
the Variety of the Perfons, or Matters about which 
it is converfant. 

The Law of Nature or the divine Law is general, 
and doth only comprehend fome Principles of 
Morality notorioufly known of themfelves, or at 
the moft is extended to thofe things which by 
neceffary and evident Inference ‘are ‘confequent to 
thofe Principles. Befides thefe, many other things 
are neceffary to the well-governing ofa Common- 
wealth: and therefore it was neceffary that by 
Humane Reafon fomething more in particular 
fhould be determined concerning thofe things 
which could not be defined by Natural Reafon 
alone 5 hence it is that Humane Laws be neceffary, 
as Comments upon the Text of the Moral Law: 
and of this Judgment is Aguinas, who teacheth, 
that neceffitas legis humane manat ex eo, quod Lex 
, natu- 
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nataralis, vel Divina, genevalis eft, & folum comple 
ctita’ quedam principia morum per fe nota, & ad 
Summum exienditur ad ea que neceffaria & evidenté 
elatione ex illis principiis confequuntur : preter illa ve~ 
rimulta alia funt neceffaria in republica ad ejus re- 
Gam Gubernationem: & ideo neceffarium fuit ut per 
humanam-rationem aliqua magis in particulari. deter- 
minarentur circa ea que per folam rationem naturalem 
definiri non poffunt. Ludo. Molin de Fut. Thus 
much may fuffice to thew the Diftractions in and 
between the Civil and Common Laws about. the 
Law of Nature and Nations. In the next place 
we are to conlider how Grotins diftinguilheth 
thefe Laws. 

To maintain the Community of things to be 
Natural, Grotius hath framed new Divifions of the 
Law of Nature. Firft, in his Preface to his Books 
De Fure Belli & Pacis, he produceth a Definition 
of the Law of Nature, in {uch doubtful; obfcure 
and referved Terms, as ifhe were diffident of his 
Undertaking: Next in his firft Book and firft 
Chapter he gives us another Diftribution, which 
differs from his Doétrine in his Preface. 

In his Preface his Principle is, that the Appetite 
of Society, that is to {ay, of Community, is an Adi- 


_ on proper to man. » Here he prefently corrects him- 


{elf with an Exception, that fome other Creatures 
are found to defire Society 3 and withal he anfwers 
the Objections thus, that this Defire of Society in 
brute Beats, comes from fome external Princi- 
ple. What he means by Principinm intelligens ex- 
trinfecum, 1 underttand not, nor doth he explain, 
nor is it material, noris the Argument he-wfeth 

to 
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to any putrpofe; for, admitting all he faith to be 
true, yet his Principle fails; for the Queftion is 
not, from what Principle this Defire of Society 
proceeds in Beafts, but whether there. be fuch 
a Defire or no. Befides, here he takes the Appe- 
tite of Society and Community to be all gone, 
whereas many live in Society, which live not in 
Community. a oe a | 
Next he teacheth, that the keeping of Society 
( cuftodia Societatis ) rehich in a rude manner ( faith 
he ) we. have now expreffed, is the fountain of that 
Law which is properly fo called. 1 conceive by the 
Law properly fo called, he intends the Law, of 
Nature, though he exprefs not fo much: And to 
this appetite of Sociable Community he refers Alie- 
ni Abjtinentia 3 but herein it may be he forgets 
himfelf, for whete there is Community there. is 
neither menm nor tuum, nor yet alientim 5 and if 
there be no dlienum, there can be no alieni abjti- 
nentiae To the fame purpofe he faith, that by the 
Law of Nature men muft ftand to bargains; Furis 
nature fit ftare pattis. But if all things were 
common by Nature, how could there be any bar- 
ain ? 
. Again, Grotius tells us, that from this fignificati- 
on of the Law there hath flowed another larger, 
which confilis ( faith he ) in Difcerning, what de- 
lights us or burts us, and in judging bow. things 
fhould be wifely diftributed to each onei This latter 
he calls the loofer Law of Nature; the former, 
Fus Sociale, the Law of Nature, ftridily, or proper- 
ly taken. And thefe two Laws of Nature fhould have 
place ¢ faith he ) though men fhould deny there mere 


a God: 
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2 God. But to them that believe there is d God, there 

is another Original of Law, befide the Natural, com 

ing from the free Will of God, to the which our on 
Underftanding tells us we mut be Subject. 

Thus have I gathered the Subftance of what is 

moft material concerning the Law of Nature, in 
his Preface: | 


If we turn to the Book it felf, we have a diz 
vifion of the Law into 
Naturalés 
Jus Divinum. 
-V okantarinm. t Civile; 


Humanum.\ Latihs patens; 
Seu jus Gentium. 


Aritits Patens, 
Seu Paternum, 
Sen Heriles 


In the Definition of Fas Naturalé he omits 
thofe Subtilties of Fus Nature propria dictum, and 
quod laxius ita dicitur, which we find in his Pre- 
face, and gives fuch a plain Definition, as may 
fitly agree to the Moral Law, By this it feems 
the Law of Nature and the Moral Law are one 


and the fame; 
Q. Whereas 
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Whereas. he affirmeth, that. the. Actions about 
which the Law of Nature is converfant, are lawful. 
or unlawful of themfelves, and therefore are neceffa- 
rily commanded or forbidden by God: by which mark, 
this Law of Nature'doth not onely differ from. Hu- 
mane Law, but from ‘the Divine voluntary Law, 
which doth not command or forbid thofe things, 
which of themfelves, and by their own nature are 
Laveful or unlawful, but makes them unlawful ‘by 
forbidding them, and due by commanding them. \n 
this he feems to make the Law of Nature to dif- 
fer from Gods Voluntary Law 5 whereas, in God, 
Neceffary and Voluntary are all one. Salmafius de 
Viuris, in the twentieth Chapter, condemns this 
opinion of Grotim 5 though he name him not, yet 
he means him, if I miftake not. 

In the next place, I obferve his faying, that 
fome things are by the Law of Nature, not pro- 
prie, but reductive; and that the Law of Nature 
deals not onely with thofe things which are befide the 
Will of Man, but alfo with many things which fol- 
lore the att of Mans Will: fo Dominion, fuch as is 
now in Ufe, mans Will brought in: but now that it . 
is brought in, it « again{t the Law of Nature, to take 
that from thee againft thy Will, which is in thy Do- 
minion. 

Yet for all this Grotius maintains that the Law 
of Natureis fo immutable, that it cannot be changed 
by God himfelf... He means to make it good with 
a Diftinétion, Some things (faith he) are by the 
Law of Nature, but not Simply; but according 
to the certain State of things, fo the common ufe 
of things was natural as long as Dominion was not 

brought 


a iin ea Ey ip 


brought ins “and Right for everyman to take bis 
own by Force, before Laws were made. . Here if 
Grotius would have {poken plain; ini ftead of byez 
not fimply, but. according to the vcertain State: of 
Things, he would «have faid, «but not immuta- 
bly, but for a certain Time. \And then this Die 
{tinction would have run thus; Some things are by 
the Law of Nature; but not ivamutably; bat for a 
certain time. © This -muft needs: be the naked Senfe 
of his Diftinétion, as appears by -hisExplication 
inthe Words following, where he faith, thatthe 
Canimon Ufe of Things weus nataral fo long as domai= 
nion was not browght in » Dominion’ he daith swaé 
brought in bythe will of man, whom’by this Doz 
Ctrine Grotius ‘makes to be able to ‘change that 
Law which God himfelf cannot change; asvhé 
faith.’ He gives a‘double ability'to man} firlt; to 
make that no Law’ of':Nature, which God made 
to he the Law of Nature : And onext, ito: make 
that a Law of “Naturé. which God made not 3 fox 
now that’ Dominion’ is’ brought in, he maintaiiis, 
it is dgainft‘the Law‘of Nature to take that which 
is in another mars ‘dominion. ry, | 
Bélides,: I find °no°Qoherence. in | thefe words, 
By* the Law of Nature it was) right for every 
man to take bis own by force, before: Laws made, 
fincé’ by the Law: of Nature) nov-man had ‘any 
thing’ of his -owi ;°and until: Laws’ were madé, 
thete "was nio Propriety ) according to his Dos 
ctrine. mA yi ih Aa 
Fw Aumanim: voluntarium “lating patens, he 
makes to be ‘the Law of Nations, which (faith 
he ) by the Will of All, or. Many Nations; hath 
received a power td bind, he adds, of Many, ibecaufe 
: Q 2 there 
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shere is, as he grants, fearce any Law to be found 
common to all Nations, befides the Law of Nature > 
which alfo is wont to be called the Law of Nati- 
onsy being common to all Nations. Nay, as he con- 
feffeth often, that is the Law in one part of the 
World, which in another part of the World is not the 
Law of Nations. 

By thefe Sentences, it feems Grotins can fcarce 
tell what to make to be the Law of Nations, or 
where to find it. 

Whereas he makes the Law of Nations to have 
a binding, Power from the Will of men, it muft 
be remembred, that it is not fufficient for men 
to have a Will to bind, but it is neceffary alfo to 
have a Power to bind: Though feveral Nations 
have one and the fame Law. 

For inftance, Let it be granted that Theft is 
punifhed by Death in many Countreys, yet this 
doth not make it to be a Law of, Nations, be- 
caufe each Nation hath it but as a Natural, or Ci- 
vil Law of their own Countrey 3 and though it 
have a binding Power from the Will of many 
Nations, yet becaufe each Nation hath but a Will 
and Power to bind themfelves, and may with- 
out prejudice confent, or, confulting of any 
Neighbour-Nation, Alter this Law, if they find 
Canfe, it cannot properly be called the Law of 
Nations. That which is the foundation of the 
Law of Nations, is, to have it concern fuch 
things as belong to the mutual Socicty of 
Lib4.08-  Nigtions among themfelves, as Grotius 
confeffeth ; and not of fuch things as have no fur- 
ther relation than to the particular Benefit of 
each Kingdom: For, as private men muft nee 

| their 
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their own Profit for the Good of their’ Coun- 
trey ; fo particular Nations mutt fometimes re- 
mit part of their Benefit, for the Good of many Na- 
tions. 

True itis, that in particular Kingdomes and 
Common-wealths there be Civil and National 
Laws, and alfo Cuftoms that obtain the Force of 
Laws : But yet fuch Laws areordained by fome 
{upreme Power, and the Cuftoms are examined 
judged and.allowed by the fame fupreme Power. 
Where there is no Supreme Power that extends 
over all or many Nations but only God himfelf, 
there can be no Laws made to bind Nations, but 
fuch as are made by God himfelf: we cannot find 
that God made any Laws to bind Nations, but 
only the Moral Law; as for the Judicial Law, 
though it were ozdained by God, yet it was not 
the Law of Nations, but of one Nation only, and 
fitted to that Commonwealth. 

If any think that the Cuftoms wherein many 
Nations do confent, may be called the Law of 
Nations, as well as the Cuftoms of any one Nation 
may be efteemed for national Laws: They are 
to confider that it is not the being of a Cuftom 
that makes it lawful, for then all Cuftoms, even 
evil Cuftoms, would be lawful; but it is the Ap- 
probation of the fupreme Power that gives a Lega- 
lity to the Cuftom: where there is no Supreme 
Power over many Nations, their Cuftoms cannot 
be made legal. 


The Doétrine of Grotivs is, that God 
zmmediately after the Creation did beftow 
Q 2 ‘pom 


46 Obferuations upon UW. Grotius 
upon Mankind in general a Right over things 
of inferiour Nature Fron whence it 
came to'pals, that prefently every man might 
patch what he would for bis own OUfe, and 
end -what he. could, and fuch an OUni- 
verfal Right mas then im ftead of Proper- 
ty; for what every one fo fuatched, . ano- 
iher could: not take fron him but by In- 


jury. 


How: repugnant this Affertion of Grotius 18 to 

the Truth of Holy Scripture, Mr. Se/- 
4° Jen teacheth us in his’ Mare Clanfum fay- 
ing, that Adam by Donation from God, Gen. 1.28. 
was made'the general Lord of all things, not without 
Such a private Dominion to himfelf, as (without his 


ah. Fale 


Grant). did’ exclude his Children’: and by Donation 
and Affignation, or fome kind” of Ceffion (before be 
was dead, or léft any Heir to fueceed him) his Chil- 
dren bad-their diffint Territories by Right of private 
Dominion: Abel ‘had bis Plocks; and Pajtures for 
them, Cain‘had hes. Fields for Corn, and the Land 
of Nod-where he built himfelf 2 City. 

This’ Determination of Mr. Selden’s being, con- 
fonant’to the! Hiftory of the Bible, and to’ natural 
Reafon! doth contradict the Dodtrine of Grotius : 
I cannot’ cdnceive why Mr. Selden fhould after- 
wards affirm, that neither the Law of Nature, nor 
the Divine Law, docammand or forbid either Com- 
utunion of dl things orprivyte Dominion, but. permit 


teth. both. 
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As for the general Community between - Nob 
and his Sons,’ which Mr. Selden will have to be 
granted to them, Gen. 9. 2. the Text doth not 
warrant it; for’although the Séns ‘are there men- 
tioned with Noah in’ the Bleffing, yet it may beft 
be underftood with a Subordination or a Benedi- 
Gion in Succeffion, the Bleffing might truly be 
fulfilled, if the Sons either under, or after their 
Father enjoyed a Private Dominion :- it is not pro- 
bable that the private Dominion which God gave 
to Adam, and by his Donation, Affignation or 
Ceffion to his Children was abrogated; and’ a 
Community of aJl things inftituted between Nozb 
and his Sons, ‘at the time of the Flood : Noah was 
left the fole heir of the World,’ why fhould it’ ‘be 
thought that God would dif-inherit him of “his 
Birth-right, and make him of all the men inthe 
World, the only ‘Tenant in*Common’ with his 
Children ? If the Bleffing given to 4dam, Gen. 1. 
28. be compared to that given to Noah and his 
Sons, Gen. 9, 2. there will be’ found a:confidera-. 
ble Difference between thofe two Texts: In’ the 
Benediction of' Adam, we find expreffed a fubduing 
of the Rarth, and a Dominion over the Creatures, nei- 
ther of which are expreffed in the Bleffing of Now 
hor the Earth there once named, it is only faid, 
The Fear of you fhall be upon ‘the Creatures, and-into 
your bands are they delivered ; then immediately it 
follows, Every moving thing fhall be meat for ‘yon, 
as the green Herb: The firit Blefling gave ‘Aitam 
Dominion over the Earth and. all Creatures,’ thé 
latter allows Noah Liberty to ufe the living @rea- 
tures for Food: here is no Alteration or dithi¥ 

Q 4 vilhing 
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nifhing of his. Title to a Propriety of all 
things but an Enlargement onely.of his Com- 
MONS. 

But, whether, with Grotins, Community came 
in at the Creation, or, with Mr. Selden, at the 
Flood, they both agree it did not long continue; 
Sed veri non eft fimile hujufmodi communionem diu ob- 
tinuiffe, is the confeffion of Mr. Selden. It feems 
firange that Grotius fhould maintain, that Com- 
munity of all things fhould be by the Law 
of Nature, of which God is the Author ; and yet 
duch Community fhould not be able to continue : 
Doth it not derogate from the Providence of God 
Almighty, to ordain a Community which could 
not continue ?. or doth it make the A& of our 
Fore-fathers, in Abrogating the natural Law of 
Community, by introducing that of Propriety, to 
be a Sin of a high prefumption ? uf 

The prime Duties of the Second Table are con- 
verfant about the Right of Propriety : but if Pro- 
priety be brought in by a Humane Law ( as Gro- 
zius teacheth ) then the Moral Law depends upon 
the Will of man. There could be no Law againft 
Adultery or Theft, if Women and all things were 
common. 

Mr. Selden faith, that the Law of Nature, or 
of God, nec vetwit, nec jubebat, fed permifit utrumque, 
tam nempe rerum communionem quam privatum Do- 
mininm. And yet for Propriety ( which he terms 
primeva rerum Dominia ) he teacheth, that Adam 
received it from God, 4 Numine acceperat: And for 
Community, he faith, We mect with evident foot- 
Heps of the Community of things in that donation of 
God, by which Noah and bis three Sons are made 


Domini 
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Domini pro indivifa rerum omnium, Thus he makes 
the private Dominion of Adam, as well as the 


common Dominion of Noah and his Sons, to be. 


both by the Will of God. Nor dotlyhe thew how 
Noah, or his Sons, or their Pofterity, had any Au- 


_ thority to alter the Law of Community which 


Was given them by God. 

In diftributing Territories ( Mr. Selden faith ) the 
Confent, as it were, of Mankind ( paffing their pro- 
mife, which foould alfo bind their Pofterity ) did in- 


tervene, fo that men departed from their common Right, 


of Communion of thofe things which were fa diftri- 
buted to particular Lords or Mafters. This Diftribu- 
tion by Confent of Mankind, we mutt take up- 
on Credit; for there is not the leaft proof offered 
for it out of Antiquity. 

How the Confent of Mankind could bind Po- 
fterity when all things were common, is a Point 
not fo evident: where Children take nothing by 
Gift or by Defcent from their Parents, but have 
an equal and common Intereft with them, there is 
no reafon in fuch cafes, that the As of the F2- 
thers fhould bind the Sons. 

I find no Caufe why Mr.Selden fhould call Com- 
munity a priftine Right  fince he makes it but to 
begin in Noab,and to end in Noahs Children, or 
Grand-children at the moft; for he confeffeth the 
Earth, 4 Noachidis feculis aliquot poft diluvium effe 
divifam. | 

That ancient Tradition, which by Mr. Sel. 


dens acknowledgment hath obtained Reputa-. -.. 


tion every where, feems moft reafonable, in 
that it tells us, that Noah himfelf, as Lord of. 
all, was Author of the diftribution of the 
: : eye World, 
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World, and’ of private Dominion, and that by the 
appointment of an Oracle from God, he did confirm 
this Diftribution by his laft Will and Teftament, 
which at bis Death he left in the bands of his eldeft 
Son Sem; and alfo warned all his Sons, that none 
of them {hould invade any of their Brothers Domini- 
ons, or injure one another, becaufe from thence Difcord 
ana Civil War would neceffarily follow. 

Many coriclufions in Grotins his Book de Fure 
Belli ¢& Pacis, are built upon the foundation of 
thefe two Principles. 

1. The firft is, That Communis rerum ufus natu- 
valis fuit. 

2. The fecond is, that Domininm quale nunc in 
fie eft, voluntas humana introduxit. 

Upon thefe two Propofitions of natural Com- 
munity and voluntary Propriety, depend divers 
Dangerous and Seditious conclufions, which are 
difperfed in feveral places. “In the fourth Chap- 
ter of the firft Book, the Title of which Chapter 
is, Of the War of Subjecis againft Superiours 3 
Grotius handleth the Queftion, Whether the Law 
of not refiting Superiours, do bind us in moft grievous 
and moft certain danger ¢@ And his Determination 
is, that this Law of not refifting Superiours, feems to 
depend upon the Will of thofe men who-at firft joyned 
themfelves in a Civil Society, from whom the Right 
of Government doth come to them that governs if 
thofe had been at firft asked, if their Will were to 
impofe this ‘burthen upon all, that they fhould choofe 
rather to dye, than in any cafe by Arms to repell the 
force of Superiours 5 I know not whether they would 
anfwer, that it was their Will, unlefs perbaps with 

| this 
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this addition, if Refiftance cannot. be made but with 
the great difturbance of the Commonwealth, and dex 
firngion. of many Innocents. . Here we have his Re- 
folution, that..in great and certain danger, men 
may refift. their Governours, if it may be without 
difturbance of the Commonwealth.: if you.would 


_ Know who.fhould be Judge of the greatnefs and 


certainty of the Danger, or how we may know. it, 
Grotius hath not one word of it,. fo that.for ought 
appears to the contrary, his Mind may be that eve- 
ry private man may be Judge of the Danger, 
for other Judge he appoints, none;. it had been..a 
foul Fault in {0 defperate a Piece of Service, as 
the refifting of Superiors, to have concealed. the 
lawful Means, by which we may judge of the 
Greatnefs or Certainty of publick Danger, before 
we lift up our hands againft Authority, confider- 
ing how prone moft of us are, to cenfure and mi- 
fiake thofe things for great and certain Dangers, 
which in Truth many Times are:no dangers at 
all, or at the moft but very {mall ones; and fo 
flatter our felves, that by refifting our Superiours 
we may do our Country laudible Service, without 
Difturbance of the Commonwealth, fince the Ef 


fects of Sedition cannot be certainly judged of but 


by the Events only. : 

Grotius proceeds to anfweran Objection againft 
this Doétrine of refifting Superiors. Jf (faith he) 
any man fhall fay that this rigid Doétrine of dying, 
rather then refifting any Injuries of Superiours, is. no 
humane, but a divine Law: It is to be noted, that 
men at firft, not by any Precept of God, but of their 
own Accord; led hy Experience of the Infirmities of. 
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Separated Families againft Violence, did meet to- 
gether in Civil Society, from whence Civil Power 
took beginning, mbich therefore St. Peter calls an 
humane Ordinance, although elfewhere it be called a 
divine Ordinance, becaufe God approveth the wholfome 
Inftitutions of mens God in Approving a humane Law 
is to be thought to approve it as humane, and in'a hu- 
mane Manner, 

And again in another place he goeth further, 
and teacheth us, that if the Queftion happen to be 
concerning the Primitive Will of the People, a wilt 
not be amifs for the People that now’ are, and whieb 
are accounted the fame with them that were long ago, 
to exprefs their Meaning, in this matter,which is to be 
followed, unlefs it cetainly appear, that the Peo- 

le long ago willed otberwife. lib. 2. Cc. 2 

For fuller Explication of his Judgment about 
refifting Superiours, he concludes thus: The great- 
er the thing is which is to be preferved, the greater is 
the Equity which reacheth forth an Exception againjt 
the words of the Law: yet I dare not (faith Grotius) 
svithout Difference condemn either fimple men or a leffer 
part of the People, who in the laft Refuge of Neceffity, 
do fo ufe tbis Equity, as that in the mean time, they 
do not forfake the Refpett of the common Good. 

Another Doétrine of Grotins is, that the Empire 
which is exercifed by Kings, doth not ceafe to be the 
Empire of the People that Kings who in a lawful 
Order fucceed thofe who were elected, have the fu- 
preme Power by an ufiefructuary Right only, and no 
Propriety. 

Furthermore he teacheth, that the People may 


choofe what Form of Government they pleafe, and their 
| Fill 
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Willis the Rule of Right. Populus eligere poteft 
qualem vult gubemationis formam, neque ex pra- 


fiantia forme, fed ex voluntate jus :metiendum 
eft. 1db.1. c 3. fap | 

Alfo, that the People*choofing a King may referve 
fome Aéts to themfélves, and may beftow others upon 
the King, with full Authority, if either an exprefs 
Partition be appointed, or if the. People being yet free 
do command their future King, by way of a {tand- 
ing Command, or if any thing be added by which it 
may be underftood, that the King may be compelled or 
elfe punifhed. 

In thefe Paffages of Grotius which I have cited, 
we find evidently: thefe Doétrines. | 


1. That Civil Power depends on the Wall 
of the. People. 

2. [hat private men or petty Multitudes 
may take up Arms againft their ‘Princes. 

3- That the lawfulleft Kings have no 
Propriety. in their Kingdoms, but an ufit- 
fruduary Right only: as if the People 
were the Lords, and Kings but their. Te- 
nants, | 
4. That the Law of Not. refifting Superi- 
ours, is a humane Law, depending on the 
Wall of the People at firrft.- 

§- Lhat ihe Will of the firft People, if i} 
be not known, may be expounded by the Peo- 
ple that now are. 


No 
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°°.No Doubt but ‘Grotiw forefaw what Ufes the 
People might make of thefe Doctrines, by concli- 
ditig, if the chief Power be in the People, that 
then it is lawful for them to compel and) punifh 
Kings as oft as they mifufe their Power: ‘There- 
fore: he tells us, he rejects the Opinion of them, who 
every where and without Exception will bave the chief 
Power to be fo the Peoples, that at is lawful for them 
10 compel and punifo Kings as oft as they mifufe therr 
Power 5 and this Opinion he confefleth éf it be alto- 
gether received, hath been and may be the Cauft of 
many Evils. This cautelous Rejection qualified 
with-thefe Terms of every where without . Exception, 
and. altogether, makes but a mixt) Negation, part- 
ly. negative, and partly affirmative (which our 
Lawyers call’a ‘negative Repugnant ) which brings 
forth this modal Propofition, that. an fome. Places 
with Exceptions and imfome fort the People may com= 
pel and punifh thew Kings. 

But let us {ee-how Grotius doth refute, the ge- 
neral Opinion, that: People may correét Kings. He 
frames his Argument in thefe words, Jt is lawful 
for every man to yield himfelf to be a private Servant 
to’ whom he pleafe.- What fhould binder; but tha? alfo 
it may be lawful for a free People fo to yield them 
felves to one or more, that the Right of governing 
them he fully fet over without retaining any part of the 
Right ? and you mujt not fay, That this may not be 
prefumed, forme do not vow feck, what in a doubt- 
ful café may be prefitmed, but what by Right may be 
done. Thus far is the Argument, in which the 
moft that is proved ( if we gratifie him, and 
yield his whole Argument for good ) is this, that 


the 
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away that’ Liberty: and Right of, Commiinity, 
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the People may grant away their Power without 
retaining any parts But what ‘is this to what the 
People have'done? ‘for though ‘the People may 
give: away their Power without! Refervation of 
any part. to.themfelves 5 yet if they have not fo 
done, but have ireferved a: part, 'Groting mutt con- 
fe(s,. that the Peoplé may compel and punifh their 
Kings if they tranfgrefs : i{6 that by his Favour; 
the Point will be, not’ what by ‘Right may’ be 
done, but what in this doubtful’ cafe hath ‘been 
done, ‘fince by shis‘own Rule it visithe Will and 
Meaning. of the: firft People that’ joyned in Saci« 
ety, that muft: regulate the Power of “their Suic- 
ceffours. Feel 

But on Grotins fide it may be urged, that in all 
Prefimption the Pedple have given away their 
whole Power to Kings, unlefs they can prove they 
have referved'a ‘part; for if they will have any 
Benefit of a Refervation ‘or Exception,» it lies‘on 
their part to prove ‘their Exception, and not ‘on 
the Kings Part who are in Pofleffion, | 

This Anfwer, though in it {lf it be mot juft 
and good 5 yet of all men Grotizs may not ufeit. 
For he faves the People the Labour of proving’ the 
primitive Reférvation of their F orefathers, by ma- 
king the People that now’ are competent  Expofie 
torsiof the meaning’ of thofe fir Ancettors, who 
may juftly be prefumed) ‘not:to ‘have been. cithes 
{o) improvident for «themflvesy or {6 negligent 
of all their Poftérity, : when by the Law of Natire 
they were, free and: had all things common, at an 
Inftant with: any Condition of Limitation to sive 


and 
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and to make themfelves and their Childten eter- 
nally fubje&t to the Will of fuch Governours ag 
might mifufe them without Controul. 
On the behalf of the People, it may be further 
anf{wered to Grotius, that although our Anceftors 
had made an abfolute Grant of their Liberty, with- 
out any Condition expreffed, yet it muft be ne- 
ceffarily implyed, that it was upon condition to 
be well-governed, and that the Non-performance 
of that implyed Condition, makes the Grant 
void 3. Or, if we will not allow an implicit Con- 
dition, then it may be faid, that the Grant in it 
{elf was a void Grant, for being, unreafonable, and 
a violation of the Law of Nature, without any va- 
luable Gonfideration. What found Reply Gro- 
tius can yeturn to fuch Anfwers, I cannot con- 
ceive, if he keep himfelf to his firft Principle of 
natural Community. As Grotius’s Argument 
againft the People is not found, fo his Anfwer to 
the Argument that is made for the People, is not 
fatisfactory. It is objected, that be that ordains, 
is above bim that is ordained. Grotius an{wers, Ve- 
rum duntaxat eft in ea conftitutione cujus effectus per- 
petuo pendet 2 voluntate conftituentis, non etiam in ea 
que ab initio oft voluntatis, poftea ver? effectum. babet 
neceffitatis, quomodo mulier virum Sibi conftituit, cri 
parere femper habet neceffe. The Reply may be, 
that by Grotivs’s former Dottrine the very Effect 
of the Conftitution of Kings by the People, de- 
pends perpetually upon the Will of them that 
Conftitute, and pon no other Neceffity : he will 
not fay, that it is by any neceffity ofthe Law of 
Nature, or by any pofitive Law of God 3 he pa 
eth, 
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eth, that non Dei precepto, fed ponte, men entred 
inte Civil Society, that it is an Humane Ordj- 
nance, that God doth onely approve it wt yzijz7- 
num, 20d humano modo. He tells us further, that 
Populus poteft eligere qualem vult gubernationis fore 
mam, & ex voluntate jus metiendum eft , that the 
People may give the King as little Power as they 
will, and for as little time as they pleale, that they 
may make temporary Kings, as Dictators and Prote- 
Chors + jus quovis tempore revocabile, id eft precarium 5 
as the Vandals in Africa, and the Goths in S pain, 
would depofé their Kings as oft as they difpleafed 
them, horum enim atius irriti poffunt reddi ab his 
qui poteltatem revocabiliter dederunt, ac proinde non 
idem eft effectus nec jus idem. Here he doth teach 
in plain words, the Effect doth depend upon the 
Will of the People. By this we may judge how 
improperly he ufeth the inftance of a Woman, that 
appoints her_felfa Husband, whom fhe muft al- 
wayes neéceffarily obey, fince.the necelfity of the 
continuance of the Wives obedience depends upon 
the Law of God, which hath made the Bond of 
Matrimony indiffolvable. Grotias will not fay the 
like for the continuance of the Subjects obedience 
to the Prince, neither will he fay that Women 
may choofe Husbands, as he tells us the People 
may choofe Kings, by giving their Husbands 
as little Power, and for as littlea Time as they 
pleafe. 

Next, it is objected, that Tutors who are fet over 
Pupils may be removed, if they abufe their Power. 
Grotius anfwers, In iutore hoc procedit qui {uperiorem 
habet, at in imperiis quia. progref[us non datur in infi- 

nitnm 
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nitum, omnino in aliqua perfona ant coetu confiften- 
dum eft : We muft {tay in fome one Perfon, or ina 
Multitude, whofe faults ( becaufe they have no fu- 
periour Fudge above them .) God bath witneffed that 
he will have a particular care of, either to revenge 
them, if he judge it needful, or to tolerate them, either 
for Punifoment, or Tryal of the People. It is true, in 
Kingdomes we cannot proceed im infinitum, yet 
we may, and muft go to .the highelt, which by 
Grotius his Rule is the People, becaufe they firft 
made Kings, fo that there is no need to flay in 
aliqua per{ona, but in cet, in the People, fo that 
by his Doétrine Kings may be punifhed by the 
People, but the faults of the People mutt be left to 
the Judgment of God. 

I have briefly prefented here the defperate In- 
conveniences which attend upon the Doctrine of 
the natural freedom and community of all things 
thefe and many more Abfurdities are eafily remo- 
ved, if on the contrary we maintain the natural 
and private Dominion of Adam, to be the fountain 
of all Government and Propriety : And if we 
mark jt well, we hall find that Grotizs doth in 


part grant as much; The ground why thofe that 


now live do obey their Governours, is the Will 
of their Fore-fathers, who at the firft ordained 
Princes, and, in obedience to that Will, the Chil- 
dren continue in fubjection 5 this is according to 
the mind of Grotius : fo that the Queftion is not 
Whether Kings have a fatherly Power over their Sub- 
jects, but bow Kings came firlt by it. Grotins will 
have it, that our Fore-fathers being all free, made 
an Afignment of their Power to Kings the other 
opinion 
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opinion denies any fuch general ffeedom of out 
Fore-fathers, but derives the Power of Kings from 
the Original Dominion of Ada. 

This natural Dominion of Adam may be proved 
out,of Grotins himfelf, who teacheth, that gene- 
tatione jus acquiritur Par bisa in Liber 705 and that 
naturally no. other can be fone but the Parents to 
whom the Government fhould belong, and the Right of 
Ruling and Compelling them do th Beton 1g to Pareutts 
And in another place he hath thefe w vords, {peak- 
ing of the frlt Commandment, Parentum nomine, 
gui naturales fitnt Magiltratus, etiam alios Retlores 
par eft intelligt, quorum authoritas Societatenn bunia- 
Ham continet: and if Parents b2 natural Magi- 
{trates, Children muft needs be born natural Sub- 
jects. me RPA 

But although Grotius acknowledge Parents to 
be natural Magittrates, yet he will have it, that 

Children, when they come to full age, and are 

{eparated from their Parents, are free from natural 

Subjcction. For this he offers proof out of 4ri- 

ffotle, aud out of Scripture. — Firlt, for Ariftotle, we 

mutt note, he doth not teach, that every {eparation 
of Children of full age, is an Obtaining of liberty, 
as if that men when they come to years, might vo- 
luntarily feparate themfelves, and calt of their 
hatural Obedience ¥ but Ari botle {peaks onely of 

a pallive Separation; for he doth not fay that 

Children are fubject to Patents until they do fepa- 

rate, but he faith, aneil they be feparated, opeogtSity 1D 

the Verb of the Paifive Voice, ih is, until by 

Paw they be feparated : forthe Law ( which 

gs nothmeg elfe but the Will of him that hath 
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the Power of the SupremeFather ) doth in many 
cafes, for the publick Benefit of Society, free Chil- 
dren from fubjection to the Subordinate Parent, fo 
that the natural Subjection by fuch Emancipation 
of Children, is not extinguifhed, but onely affu- 
med and regulated by the Parent paramount. 

Secondly, Grotins cites Numb. 30. to prove that 
the Power of the Fathers over the Sons and Daugh- 
ters, to diffolve their Vows, was not perpetual, but 
during the time only whilft the Children were part of 
the Fathers Family. But if we turn to the Chap- 
ter, we may find that Grotiws either deceives him- 
felfor us; for there is not’ one word in that Chap- 
ter concerning the Vows of Sons, but of -Daugh- 
ters only, being in their Father’s Family ; and the 
Being, of the Daughter in the Father’s Houfe,mean- 
eth only the Daughter’s being a Virgin, and not 
married, which may be gathered by the Argument 
of the whole Chapter, which taketh particular or- 
der for the Vows of Women of all Eftates. Firft, 
for Virgins, in the third verfe. Secondly, for 
Wives in general, in the fixth verfe. Thirdly, for 
Widows, and Women divorced, in the ninth 
verte. There i§ no Law for Virgins out of their 
Father’s houfes ; we may not think they would 
have been omitted, if they had been free from 
their Fathers; we find no freedom in the Text 
for Women, till after Marriage : And if they were 
married, though they were in their Father’s hou- 
fes, yet the Fathers had no power of their Vows, 
but their Husbands. 

If, by the Law of Nature, departure from the 
Fathers houfe had emancipated Children, why 
aoth the Civil Law, contrary to the Law of Na- 
ture, 
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ture, give Power and Remedy to Fathers for to 
recover by Action of Law their Children that de- 
part, or are taken away from them without their 
Confent ? Without the Confent of Parents the 
Civil Law allows no emancipation. 

Concerning Subjection of Children to Parents, 
Grotius diftinguifheth three feveral times. 

The firft is the time of Imperfect Fudgment. 


The fecond is the time of Perfect Judgment : 


but whilft the Son remains part of the Father’s Fa- 
mily. 

The third is, the time after be hath departed out 
of bis Father's Family. 

In the firft time he faith, All the attions of Chil- 
dren are under the dominion of the Parents. 

During the fecond ‘time, when they are of the 
age of mature Fudgment, they are under their Fa- 
thers Command in thofe actions onely,which are of mo- 
ment for their Parents Family. In other actions the 
Children have a Power or moral Faculty of doing, 
but they are bound in thofe alfo to ftudy alwayes to 
pleafe their Parents. But fince this Duty is not by 
force of any moral Faculty, as thofe former are, but 
onely of Piety, Obfervance, and Duty of repaying 
Thanks; it doth not make any thing void which is 
done again(t it, as neither a gift of any thing w void, 
being made by any Owner whatfoever, againft the 
rules of Parfimony. 

In both thefe times,the Right of Ruling and Com- 
pelling is (as Grotivs acknowledgeth ) comprehend- 
ed fo far forth as Children are to be compelled to their 
Duty, or amended, although the Power of a Parent 
doth fo follom the perfon of a Father, that it cannot be 
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pulled away, and transferred upon another, yet the F a- 
ther may naturally pawn, or alfo fell bis Son, if there 
be need. 

In the third time he faith, te Son is in all things 
Free, and of bis own Authority :. always that Duty 
remaining of Piety and Obfervance, the caufe of which 
is perpetzal. Yn this triple diftinction, though 
Grotits allow Children in fome cafes during the 
{econd, and in all cafes during the third time to 
b2 free, and of their own Power, by a moral Fa- 
culty: yet, in that. he confeffeth, in all cafes Chil- 
dren are bound to (tudy always to pleafe their Parents 
out of Piety and Duty, the caufe of which, as he 
faith, és perpetual ; Y cannot conceive, how in any 
cafe Children can naturally have any Power or 
moral Faculty of doing what they pleafe without 
their Parents leave, fince they are alwayes bound 
to ftudy to pleafe their Parents. And though by 
the Laws of fome Nations, Children, when they 
attain to years of Difcretion, have Power and Li- 
berty in) many actions 5 yet this Liberty 1s granted 
them by Pofitive and Humane Laws onely, which 
are made by the Supreme Fatherly Power of Prin- 
ces, who Regulate, Limit, or Affume the Authori- 
ty of inferiour Fathers, for the publick Benefit of 
the Commonwealth : fo that naturally the Power 
of Parents over their Children never ceafeth by 
any Separation; but.only by the Permillion of the 
tranfcendent Fatherly power of the Supreme 
Prince, Children may be difpenfed with, or pri- 
vileged in fome cafes, from obedience to fubordi- 
nate Parents, pe | ) 
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Touching, the Point of diffolving the Vows of 
Children, Grotius~in his laft Edition of his Book 
hath corrected his firft: for in the firft he teach- 
eth, that the Power of the Father was greater over 
the Daughter dwelling with.bim, than over the Sons 
for her Vow he might make void, but not bis : But 
infiead of thefe words, in his laft Edition, he faith, 
that the Power over the Son or Daughter to diffolve 


Vows, was not perpetual, but did indure as long as 


the Children were a part of their Fathers Family. 
About the meaning of the Text out of which he 
draws this Conclufion, I have already fpoken. 

Three _wayes Grotins propoundeth, whereby 
Supreme Power may be had. 

Firft, By full Right of Propriety. 

Secondly, By an Ufufraciuary Right. 

Thirdly, By a Temporary Right. 

The Roman DiGators, faith he, had Supreme 
Power by a Temporary Right, as well thofe Kings who 
are firft Elected, as thofe that in a lawful Right fuc- 
ceed to Kings elecied, have Supreme Power by an ufit- 
frutinary Right : fome Kings that have got Supreme 
Power by a juft War, or into whofe Power {ome Peo- 
ple, for avoiding a greater Evil, have {0 yielded them- 
felves, as that they have excepted nothing, have a full 
Right of Propriety. 

Thus we find but two means acknowledged by 
Grotius, whereby @ King may obtain a full Right of 
Propriety in a Kingdome: That is, either by a jue 
W ar, or by Donation of the People. 

How a War can be juft without a precedent 
Title in the Conquerour, Grotivs doth not thew ; 
and if the Title onely make the War juit, then no 
R 4 other 
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other Right can be obtained by War, than what 

the Title bringeth ; for a juft War doth oncly put 
the Conquerour i in poffcffion of his old Right, but 
not createa New. The like which Grotius faith 
of Succeffion, may be faid of War. Succeffion (faith 
he ) is no Title of a Kingdome, which gives a Form 
to the Kingdom, but a Continuation of the Old 4 for 
the Right which began by the Eleéiion of the Family, 
2s continued by Succeffion, wherefore, fo much as the 
firft Election gave, fo much the Succeffion brings. So 
to a Conquerour that hath a Title, War doth not 
give, but put him in poffeffion ofa Right : and 
except the Conquerour had a full Right of Propri- 
ety at firft, his Conqueft cannot.give it him: for 
if originally 1 he and his Anceftors had but an ufu- 
fructuary Right, and were outcd of the poffelti- 
on of the Kingdom by an Ufurper: here, though 
the Re-conqueft be a moft juft War, yet fhall not 
the Conguerour in this cafe gain any full Right 
of Propriety, but mutt be chipicted to his ufutru- 
ctuary Right onely: for what Juftice can it be, 
that the Injuftice of a third Perfon, an Ufurper, 
fhould prejudice the People, to the devefting of 
them of that Right of Propriety, which was refer- 
ved in their firt Donation to their Elected Ki ing, 
to whom they gave but an ufufructuary Right, 

as Grotius conceiveth ? Wherefore it {eems impolhi- 
ble, that there can be a juft War, whereby a full 
Right of Propriety may be gained, according to 
Grotius’s Principles. For ifa King come in by 
Congueft, he mutt either conquer them that have 
a Governour, or thofe People that have none: 


if they have no Governour, then they are a free 
Peo- 
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People, and fo the War will be unjuft to, conquer 
thofe thatare Free, efpecially if the Freedom of 
the People be by the primary Law of Nature, as 
Grotius teacheth : But if the People conquered have 
a Governour, that Governour hath either a’ Title 
ornot; If he have a Title, it is an unjuft War 
that takes the Kingdom from him : If he have no 
Title, but only the Poffeffion of a Kingdom, yet 
it is unjuft for any other man, that wants a Title 
alfo, to conquer him that. is but in poffeffion 3 
for it isa juft Rule, that where the Cafes are alike, 


be that is in Polfeffion is in the better condition, In pa- 


ri caufa poffidentis melior conditio. Lib. 2.c.23. And 
this by the Law of Nature, even in the judgment 
of Grotiw. But if it be admitted, that he that at- 
tempts to conquer have a Title, and he that is in 
pofleffion hath none : here the Conqueft is but in 
nature of a pofleflory AGion, to put the Conque- 
rour in poffeflion of a primer Right, and not to 
raifea new Title ; for War begins where the Law 
fails: Ubi Fudicia deficiunt incipit Bellum. Lib. 2. 
c. 1. And. thus, upon the matter, I cannot find in 
Grotiuss Book de. Fure Belli, how that any, Cafe 
can be put wherein by a jut War a man may become 
a King, pleno Jure Proprictatis. 

All Government and Supreme Power is found- 
ed upon publick Subjection, which is thus defined 
by Grotins. Publica Subjettio eft, qua fe Populus 
homini alicui, aut pluribus hominibus, aut etiam por 
pulo alteri in ditionem dat. Lib. 2.¢. 5. If Subjecti- 
on be the Gift: of the People, how can Supreme 
Power, pleno Fure, in full Right, be got by a juft 
War? | 

‘ ‘> As 
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As to the other means whereby Kings may get 
Supreme Power in full Right of Propriety, Grotins 
will have it to be, when fome People, for avoiding 2 
greater Evil, do fo yield themfelves into anothers Pow- 
er, as that they do except nothing. It would be con- 
fidered how, without War, any People can be 
brought into fuch danger of Life, as that becaufe 
they can find no other wayes to defend themfelves, 
or becaufe they are fo prefféd with Poverty, as 
they cannot otherwife have means to fuftain them- 
felves, they are forced to renounce all Right of 
Governing themfelves, and deliver it to a King. 

But if {uch a Cafe cannot happen, but by a War 
onely, which reduceth a People to fuch terms of 
Extremity, as compells them to an abfolute Ab- 


_ renuntiation of all Sovereignty: then War, which 


caufeth that neceffity, is the prime means of ex- 
torting fuch Sovereignty, and not the free Gift 
of the People, who cannot otherwife choofe but 
give away that Power which they cannot keep. 
Thus, upon the Reckoning, the two ways pro- 
pounded by Grotiws, are but one way; and that 
one way, in conclution, is né way whereby Su- 
preme Power may be had in full Right of Propri- 
ety. His two ways are, a Fujt War, or a Donation 
of the People, a juft War cannot be without a Ti- 
tle, no Title without the Donation of the People, 
no Donation without {uch a Neceffity as nothing 
can bring upon the Donors but a War. So that 
howfoever Grotims in words acknowledges that 
Kings may have a full Right of Propriety, yet by 
confequence he denies it, by {uch circular Suppoli- 


tions, as by coincidence deftroy each other, and in 
effect 
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effc& he leaves all People a Right to plead’ in Bar 
againtt the Right of Propriety of any Prince, either 
per minds, Or per dures. 

Many times, faith Grotins, it happens, that War 
is grounded upon Expletive Fuftice, Fuftisiam Ex- 
pletricem, which is, when a@ man-cannot obtain what 
he ought, he takes that which is a mitch in value, 
svhich in moral Ejtimation w the fame. For in War, 
when the fame Province cannot be’ recovered, to 
the which a man hatha Title, he recovers ano- 
ther of the like value. This recovery cannot give 
a full right of Propriety ; becaufe the Jultice of 
fich a War reacheth no farther than to a compen- 
fation for a former Right to another thing, and 
therefore can give no new Right. 

I am bound to take notice of a Cafe put by 
Grotiws, amongft thofe Caufes which he thinks 
fhould move the People to renounce all their Right 
of Governing, and give it to another. It may al- 
fo happen (faith he ) that a Father of a Family 
polfefing large Territories, will not receive any man to 
dwell within his Land upon any other condition, 
And in another place, he faith, that a// Kings are 
not made by the People, which may be fufficiently un- 
derftood by the Examples of a Father of @ Family 
receiving Strangers under the Lave of Obediences In 
both thefe Paflages we have a clofe and curt, ac- 
knowledgment, that a Father of a Family may be 
an abfolute King over Strangers; without Choice of 
the Peoples now 1 would know whether fuch Fa- 
thers of Families have not the fame abfolute Pow- 
er over their own Children, without the Peoples 
Choice, which he allows them over Strangers > 


af 
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if they have, I cannot but call them Abfolute pro- 
prietary Kings, though Grotius be not willing to 
give them that Title in plain terms: for indeed 
to allow fuch Kings, were to condemn his own 
Principle, that Dominion came in by the Will of the 
People; and fo confequently to overthrow his 
Ufufructuary Kings, of whom I am_ next to 
{peak. 

— Grotius faith,that the Law of Obeying, or Refifting 
Princes, depends upon the Will of them who firft met 
in Civil Society, from whom Power doth flow to 
Kings : And, that meh of their own accord came to- 
aid into Civil Society, from whence fprings Civil 

ower, and the People may choofe what Form of Go- 
vernment they pleafe. Upon thefe Suppofitions, he 
concludes, that Kings, elected by the People, have 
but an Ufufrudiuary Right, that is,a Right to take 

the Profit or Fruit of the Kingdom, but not a 
Right of Propriety or Power to alienate it. , But 
why doth he call it an Ufufrudtuary Right ? It 
{eems to me a term too mean or bafe to exprefs 
the Right of any King, and is derogatory to the 
Dignity of Supreme Majefty. The word Ufufru- 
ciuary is ufed by the Lawyers, to fignifie him that 
hath the Ufe, Profit or Fruit of fome Corporal 
thing, that may be. ufed without the Property; 
for of fungible things.( res fungibiles, the Civilians 
call-them ) that are {pent or confumed in the 
Ufe, as Corn, Wine, Oyl, Money, there cannot be 
an Ufufruduary Right. 

It is to make a Kingdom all one with a Farm, 
as if it had no other Ufe but to he let out to him 
that can make moft of it: whereas, in truth, it és 
the 
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the Part and Duty, of a King to govern, and he 
hath a Right fo to do, and to that End Supreme 
Power is given unto him ; the taking of the Profit, 
or making, Ufe of the Patrimony of the Crown, is 
but as a means onely to enable him to perform 
that great work of Government. 

Belides, Grotiws will’not onely have an elected 
King, but alfo his lawful Succeffors, to have but 
an Ufufrnéiuary Right, {o that though a King hath 
a Crown to him and to his Heirs, yet he will al- 
low him no Propriety, becaufe he hath no Power 
to alienate it; for he fuppofeth the primary Will 
of the People to have been to. beftow Supreme 
Power to go in Succeffion, and not to be alienable 5 
but for this he hath no better proof than a naked 
prefumption: In Regnir que Populi voluntate delata 
Sunt concedo non effe prefumendum eam fuiffe Populi 
voluntatem, ut alienatio Imperit fui Regi permitte- 
retur. 

But though he will not allow Kings a Right of 
Propriety in their Kingdoms, yet a Right of Pro- 
pricty there muft be in fome body, and in whom 
but in the People? for he faith, the Empire which 
is exercifed by Kings, doth not ceafé to be the Empire 
of the People. His meaning is, the Ue is the 
King’s, but the Property is the Peoples. 

But if the Power to alienate the Kingdom be in 
him that hath the Property, this may prove a com- 
fortable Dodtrine to the People : but yet to allow 
a Right of Succeffion in Kings, and ftill to re- 
{erve a Right of Property in the People, may make 
fome contradiction: for the Succelfion muft ei- 
ther hinder the Right of Alienation which is in the 

: People, 
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People, or the Alienation mutt deftroy that Right 
of Succeffion, which, by. Grotius’s confelfion, may 
attend upon elected Kings. 

Though Grotius confefs, that Supreme Powet 
be Unum quiddam, and in it felf indivifible, yet he 
faith, Sometimes it may be divided either by parts po- 
tential, or fubjundive. 1 take his meaning, to be, 
that the Government or the Governed may be di- 
vided : an Example he gives of the Roman Em- 
pire, which was divided, into the Eat and Weft : 
but whereas he faith, fieri poteft, Gc. It may be,tbe 
People choofing a King, may referve fome ACions to 
themfelves, and in others they may give full power 


tothe King: The Example he brings ont of Plato 


of the Heraclides doth not prove it, and it is to 
dream of fuch a Form of Government as never 
yet had.name, nor was ever found in any fettled 


‘Kingdom, nor cannot poflibly be without firange 


Contution. 

If it were a thing fo voluntary, and at the-plea- 
fure of men, when they were free, to put them- 
felves under Subjection, why may they not as vo- 
luntarily leave Subjection when they pleafe, and 
be free again? If they had a liberty to change 
their Natural Freedom, into a voluntary SubjeGti- 
on, there is ftronger reafon that they may change 
their voluntary Subjection into natural Freedom, 
{ince it is as lawful for men to alter their Wills as 
their Judgments. 

Certainly, it was a rare felicity, that all the 
men in the World at one inftant of time thould 
agree together in one mind, to chanige the Natural 
Community of all things into Private Dosing : 
or 
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for without fuch. an unznimous Confent, it was 
not pollible for Community to be altered : for, if 
but one man in the World had diffented, the Al- 
teration had been unjuft, becaufe that Man by the 
Law of Nature had a Right to the common Ufe 
of all things in the World; fo that to have gi- 
ven a Propriety of any one thing to any. other, 
had been to have robbed him of his Right to the 
common Ufe of all things. And of this Judgment 
the Jefuit Lud. Molina {eems to be, in his Book 
De Fuftitia, where he faith, Si aliquis de cobabitan- 
tibus, &c. If one of the Neighbours will not give his 
Confent to it, the Commonwealth fhould have no Au- 
thority over bim, becaufe then every other man hath 
no Right or Authority over him, and therefore can 
they not give Authority to the Commonwealth over 
bim. 

If our firft Parents, or {ome other of our Fore- 
fathers did voluntarily bring in Propriety of Goods, 
and Subjection to Governours, and it were in their 
power either to bring them in or not, or having 
brought them in, to alter their minds, and re- 
ftore them to their firft condition of Community 
and Liberty ; what reafon can there be alleged 
that men that now live fhould not have the fame 
power ? So that if any one man in the World, be 
he never fo mean or bafe, will but alter his Will, 
and fay, he will refume his Natural Right to 


‘Community, and be reftored unto his Natural Li- 


berty, and confequently take what he pleafe, and 
do what he lift; who can fay that fuch.a man 
doth more than by Right he may? And then 
it will be lawful for every, man, when he pleate, 
to 
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to diffolve all Government, and Deftroy ‘all Pro- 
perty. : 

Whereas Grotius faith, That by the Law of Na- » 
ture all things were at firft Common and yet teach- 
eth, that after Propriety was brought in, it was 
againft the Law of Nature to ufe Community, He 
doth thereby not onely make the Law of Nature 
changeable, which he faith God cannot do, but 
he alfo makes the Law of Nature contrary to it 
felf 
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PREFACE. 
: E do bat flatter our felves, 


verned without an Arbi- 
trary Power. No é we mi- 
flake, the Queftion is not, Whether there 
foall be an Arbitrary Powers but the only 
point is, Who fhall have that Arbitrary 
Power, whether oue man or many? There 
never was, nor ever canbe any People go-= 
vern'd without a Power of making Laws, 
and every Power of making Laws muft be 
Arbitrary: For to make a Law according 


to Law, is Contradictio in adjeto. It # 


generally confeffed, that in a Democracy 
the Supreme or Arbitrary Power of making 
Laws is in a multitude; and fo in an A- 
riftocracy the like Legiflative or Arbitrary 
Power is in a few, or in the Nobility. And 
therefore by a neceffary Confequence, it a 
Monarchy the fame Legiflative Power mufh 
be in ones according to the Rule of Arie 

$3 {totle, 


if we hope ever to be go-— 
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{totle, who faith, Government is in One, 
or in a Few, or in Many. 

This antient Dotfrine of Government, 
in thefe latter days hath been firangely re- 
fined by the Romanifis, and wonderfully 
improved fince the Reformation, efpecially 
gn point of Monarchy, by an Opinion, 
That the People have Originally a Power 
fo create feveral forts of Monarchy, to 
limit and compound them with other 
Forms of Government, at their pleafure. 

As for this natural Power of the People, 
they finde neither Scripture, Reafon , or 
Practice to juftifieit : For though feveral 
Kingdoms have feveral and. diftiné Laws 
one tron anothers yet that doth not make 
feveral forts of Monarchy: Nor doth the 
difference of obtaining the Supreme Power, 
whether by Conqueft, Elettion, Succeffton, 
or by any other way, make different forts 
of Government, It is the difference only 
of the Authors of the Laws, and not of the 
Laws themfelves, that alters the Form of 
Government 3 that is, whether one man, or 
more than one, make the Laws. 

Since the growth of this new Doctrine, 
Of the Limitation and Mixture of Monar- 
chy, it #% moft apparent, that Monarchy 
hath been crucified (as it were) between 
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two Thitves, the Pope and the People 3for - 
what Principles the Papifts make ufe of 
for the Power of the Pope above Kings, the 
very fame, by blotting out the word Pope, 
and putting in the word People, the Ple- 
bifts take up to ufe againfe their Sove- 
YAIgNS. | 

If we would truely know what Popery 
is, we foal finde by the Laws and Statutes 
of the Realm, that the main, and indeed 
the only Point of Popery, isthe alienating 
and withdrawing of: Subjects from their 
Obedience to their Prince, to raife Sedi- 
tion and Rebellion: If Popery 47d Po- 
pularity agree in this Point, the Kings of 
Chriftendome, that have shaken off the 
Power of the Pope, have made no great 
bargain of it, if in place of one Lord a- 
broad, they get many Lords at home within 
their own Kingdouss. 

I cannot but reverence that Form of 
Government which was allowed and made 
ufe of for God's own People, and for all 
other Nations. . It were Impiety, to think, 
that God, who was careful to appoint fu- 
dicial. Laws for his chofen People, would 
not furnifp then with the bet Forms of Go- 
vernment: or to imagine that the Rules 
given in divers places in the Gofpel, by 
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our bleffed Saviour and his Apoftles, for 0- 
bedienceto Kings, fhould now, like Alua- 
nacks out of date, be of no ufe to uss be- 
caufe it is pretended, We have a Form of 
Government now, ot once thought of in 
thofe days. It is afhame and fcandal for 
ws Chriftians, to feek the Original of Go- 
wernment from the Inventions or Fictions 
of Poets, Orators,Philofophers,aud Heathen 
Hiftorians,who all lived thoufands of Tears 
after the Creation, and were (in a manner) 
7Suorant of it : and to negled the Scriptures, 
which have with more Authority moft par- 
ticularly given us the true Grounds axd 
Principles of Government. 

Thefe Confiderations caufed me to Scruple 
this Modern piece of Politicks, touching Li- 
mited zd Mixed Monarchy : and finding 
no other that prefented us with the nature 
ana means of Limitation azd Mixture, but 
az Anonymus Authours I have drawn a 
Sew brief Obfervations upon the moft conft- 
derable part of his Treatife, in which £ 
defire to receive Satis fation frou the An- 
thour himfelf, if it may be, according to 
his promife in his Preface 5 or if not frou 
hive, froue any other for hin. 
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Bees Here is {carce the meaneft man of 
% the multitude, but can now in thefe 
| days tell us that the Government 
Gof the Kingdome of England i a U- 
4 MITED and’ MIXED Monarchy: 


bye 


otek 


_ And it is no marvail, fince all the difputes and ar- 


guments of thefe diftracted times both from the 
Pulpit and the Preffe to tend and end in this Con- 
clufion. 

The Author of the Treatife of Monarchy hath 
copioufly handled the nature and manner of Limit- 
ed and Mixed Monatchy, and is the firft and one+ 
ly man (that I know) hath undertaken the task of 
defcribing it ; others onely mention it, as taking it 
for granted. . 

Doctor Ferne gives the Author of this Treatife 
of Monarchy this teftimony, that the Mixture 
of Government is more accurately delivered P.3. 


and urged by this Treatife than by the Author 
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of the Fuller Anfwer. And in another place Doéor 
Ferne faith, he allows his diffinétion of Mo- 
narchy into Limited and Mixed. P.133 

Ihave with fome dilizence looked over 
this Treatife, but cannot -approve of thefe di- 
ftinctions which he propounds ; I {ubmit'the rea- 

{ois of my diflike.to others judgements. Iam 
fomewhat confident that his do¢trine of Limited 
and Mixed Monarchy is an opinion but of yefterday, 
and of no antiquity, a meer innovation in policy, 
not fo old as New England, though calculated pro- 
perly for that’ Meridian. For inhis firlt part of 
the Treatife which concerns Monarchy in Gene- 
ral, there is not one proof, text, or example in 
Scripture that he hath produced to juftifie his con- 
ceit of Limited and Mixed Monarchy. Neither 
doth he afford us fo much as one paffage or reafon 
out of Ariftotle, whofe books of Politicks , and 
whofe natural reafons are of greateft authority and 
credit with all rational men, next to the facred 
Scripture: Nay, I hope I may affirm, and be able 
to prove, that drift. doth confute both Limited and 

mixed Monarchy, howfoever Doctor Ferne 
P.6, think thefe. néw opinions to be raifed upon 

Arif. principles. As for other Polititians or 
Hiftorians, either divine or humane, ancient or mo- 
dern,our Author brings not one to confirm his opi- 
nions; nor doth he, nor can he thew that ever any 
Nation or people were governed by a limited or 
mixed Monarchy. 

Machivel is the firft in Chriftendome that I can 
find that writ of a Mixed Government, but not one 
fyllable of a Mixed Monarchy : he, in his difcourfes 
or difputations upon the Decades of Livy, falls fo 
enamog- 
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enamored with the Roman Common-wealth, that 
he thought he could never {ufficiently grace that 
popular government, unlefS he faid, there was 
fomething of Monarchy in it: yet he was never 
fo impudent as.to fay, it was a mixed Monarchy. 
And what Machivel hath {aid for Rome, the like 
hath Contarene for’ Venice. But’ Bodin hath layed 
open the errors of both thefe, as alfo of Polybins, 
and fome few others that’ held the like opinions. 
As for the Kingome of England, if it have found 
out a form of Government (as the Treatife layeth 
it down) of fuch perfection as never any people 
could; It is both a glory to the Nation, and alfo 
to this Author,who hath firft decipher’d it. 


T now make my. approach to the Book it {clf: 
The title is, 4 Treatife of Monarchy. The hrlt 
part of itis, of Monarchy in General: Where firlt, 
I charge the Author, that he hath not given us 
any definition or defcription of Monarchy in Ge- 
neral: for by'the rules of method he fhould have 
firlt defined, and then divided: for if there be 
feveral forts of Monarchy, then in fomething, they 
muft agree, which makes them to be Monarchies 5 
and in fomething they muft difagree and differ, 
which makes them to be feveral forts of Monarchies. 
In the firft place he fhould have fhewed us in what 
they all agreed, which mutft have been a definition 
of Monarchy in General, which is the foundation 
of the Treatife,; and.except that be agreed upon, 
we fhall argue upon we know not what. ‘I prefs 
not this main omiifion of our Author ont of any hu- 
mour of wrangling, but becaufe Iam confident that 
had he pitched upon any definition of Monarchy in 
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General, his own defnition would have confuted 
his whole Treatife: Befides, I find him pleafed to 
give usa handfome. definition of Abfolute Monar- 
chy, from whence Imay infer, that he knew no 
other definition that would have fitted all his other 
forts of Monarchy 3 it concerned him to have pro- 
duced it, left it might be thought there could be 
no. Monarchy but Abfolute. + 

What our Author hath omitted, I fhall attempt 
to fupply, and leave to the fcaming. And it 
fhall be a real as wellas nominal definition of Mo- 
narchy. 4 Monarchy is the Government of one alone. 
For the better credit of this definition, though it 
be able to maintain it felf}, yet I fhall deduce it 
from the principles of our Author of the Treatife 
of Monarchy. 

We all know that this word Monarch is come 
pounded of two Greek words , Mé@ and éexé 
deyev 1s imperare, to govern and rule 5 vs©- fignifies 
one alone. The underftanding of thefe two words 
may be picked out of our Author. -Firft, for Go- 
Py vernment he teacheth us, it is Poteftatis ex- 
*""  ercitium, the exercife of a moral power, next 
he grants us, that every Monarch (even his. limited 
Monarch) mut have the Supream power of the State 
Pro, M. him, fo that his power muft no way be li- 

mited by any power above hiss for then he were 

not a Monarch, but a fubordinate Magiftrate. Here 
we havea fair confeflion of afupream unlimited 
power inhis limited Monarch: if you will know 
what he means by thefe words /xpream power, 
turn to his 26 page, there you will tinde, Spream 
power is either Legiflative, or Gubernative, and that 
rhe Legiflative power is the chief of the two he vba 
ota 
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both fupream,: and yet one chief: the like diftincti- 
on’ he hath before, where he faith, The pow- 

er of Magiltracy , in refpect of its degrees , is P.5, 
Nomothetical or Architecionical 3 and Guber- 

native or Executive: by thefe words of Legiflative, 
Nomothetical, and Architeétonical power, in plain 
Englifh, he underftands @ power of making Laws 3 
and by Gubernative and Executive, a power of putting 
thofe Laws in execution, by judging and: punifbing 
offenders. 

The refult we have from hence is, that by the 
Authors acknowledgment, every Monarch mutt 
have the {upream power, and that fupream power 
is, a power to make Jaws: and howfoever the Au- 
thor makes the Gubernative and Executive pow- 
er a part of the fupream power; yet he confeffeth 
the Legiflative to be chief, or the highe(t degree of pow- 
er, for he doth acknowledge degrees of fupream 
power; nay, he afterwards teacheth us, that 
the Legiflative power is the height of power, to P.40. 
which the other parts are fubfequent and {ub- 
fervient : if Gubernative be fubfervient to Legifla- 
tive, how can Gubernative power be fupream? 

Now let us examime the Authors Limited Mo- 
narch by thefe-his own rules; he tells us, 
that in a moderated, limited, ftinted, condi- P,12. 
tionate, legal or allayed Monarchy, (for all thefe 
terms he hath for it) the fupream power mut be 
refrained by, fome Law according to which this power 
was given, and by direétion of which this power muft 
aé 5 when in a line before he faid,that the Monarchs 
power muft not be limited by any power above bis : 
yet here he will have his f{upream power reftrained ; 
not limited, and yet reftrained: is not a reftraint, 
a 
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a limitation? and if reftrained, how is it fu- 
pream? andif reftrained by fome Law, is not the 
power of that Law, and of. them that made that 
Law, above his {upream power ? and if by the di- 
rection of fuch Lawonely he muft govern, where 
is the Legiflative power, “which is the chief of 
fupream power ? When'the Law muft rule and go- 
vern the Monarch, and not the Monarch the Law, 
., he hath at -the moft but a Gubernative or 
P.14. Executive power: If bis authority tran{cends 
its bounds , if it command beyond the law, 

and the Subject is not bound legally to fubjection in 
fuch cafes, and if the utmoft extent of the law of the 
land: be the meafure of the Limited Monarchs 

P.16. power, and Subjects duty,where thall we find 
the fupream power, that Culmen or apex po- 

teftatis, that prime dexes which our Author {aith, 
muft bein every Monarch: The word «5, which 
fignifies principality and power, doth alfo fignihe 
principium, beginnings which doth teach us, that 
by the word Prince, or principality, the principinm 
or beginning of Government is meant; this, if it 
be given tothe Law, it robs the Monarch, and 
makes the Law the primum mobiles and {o that 
which is but the inftrument, or fervant to the Mo- 
narch, becomes the mafter.. Thus much of the 

word ce Xie 

The other word is Mv@-, folus, one alone: the 
Monarch muft not only have the fupream power 
unlimited, but he mutt have it alone (with- 

P.15. out any companions.) Our Author teaches 
eth us, He is no Monarch if the Supream power 

P.17. be notin one. And again he faith, if you put 
the apex poteltatis , or fupreaim power , 
the 
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the whole body, or a part of it, you deftray the being of 
Monarchy. 
Now let us fee if his mixed Monarchy be 
framed according, to thefe his own. principles: 
Firft, he faith, in a mixed Monarchy the foveraign 
power muft be originally in all three Ejtates. And a- 
gain, his words are, The three Ejfates are al fharers 
in the fitpream power —-——— the primity of fhare in 
the {upream power is in One. Here we find, that 
he that told us the fupream power muft be in one, 
will now allow his mixed Monarch but one thare 
only of the fupream power, and gives other fhares 
to the Eftates: thus he deftroys the being of Mo- 
narchy, by putting the fupream power, or culmen po- 
teftatis, or a part of it, in the whole body, or a part 
thereof 5 and yet formerly he confeffeth, that 
the power of Magijtracy cannot well be divi- P.5. 
ded , for'it is one fimple thing, or indivifable 
beam of divine perfection: but he can make this 
indivifable beam to be divifable into three fhares. 
I have done with the word mir@», folus, alone. 

[ have dwelt the longer upon this defmition of 
Monarchy, becaufe the apprehending of it out of 
the Authors own grounds, quite overthrows both 
his Monarch Limited by Law, and his Monarch Mix- 
ed with the States. For to Govern, is to give a 
Law to others,and not to have a Law given to Go- 
vern and limit him that Governs: And to: go- 
vern alone, is not to have fharers or compant- 
ons mixed with the Governor. Thus the two 
words “of whichMonarchy is compounded, con- 
tradi@ the two forts of Monarchy «which 
he pleads for; and by: confequence his whole 
Treatife: for thefe two forts of Limited and mix- 

ec 
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ed Monarchy take up (in a manner) his whole 
Book. 
I will now touch fome few particular paffages in 
the Treatife. 
P.2. Our Author firft confeffeth, it is Gods 
expres ordinance there fhould be Government ; 
and he proves it by Gen. 3.16. where God or- 
dained Adam to rule over his Wife, and her defires 
mere tobe fubject to his, and as hers, fo all theirs 
that fhould come of her. Here we have the ori- 
ginal grant of Government, and the fountain of 
all power placed in the Father of all mankind ; 
accordingly we finde the Jaw for obedience to go- 
vernment given in the terms of honour thy Father : 
not only the conftitution of power in general, but 
the limitation of it to one kind (that is, to Mo- 
narchy, or the government of one alone) and, the 
determination of it to the individual perfon and 
line of Adam, are all three ordinances of God. 
Neither Eve nor her Children could either limit 
Adams power, or joyn others with him ii the go- 
vernment ; and what was given unto Adam, was 
given in his perfon to his pofterity. This pater- 
nal power continued monarchical to the Floud, 
and after the Floud to the confufion of Babel: when 
Kingdoms were firft erected, planted, or fcattered o- 
ver the face of the world, we finde Gen. 10. 11. it 
was done by Colonies of whole families, over which 
the prime Fathers had fupream power, and were 
Kings, who were all the fons or grand-children of 
‘Woah.from whom they derived a fatherly and regal 
power over their families. Now if this fupream 
power was fetled and founded by God himfelf in 
the fatherhood, how is it poffible for the people 
te 
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to have .any right or title to alter and difpofe 
of it otherwife? what commiffion can they fhew 
that gives them power either of limitation or mix- 
sure? It was Gods ordinance, that Supremacy 
fhould be unlimited in Adzm, and as large as all 
the acts of his will: and as in him, fo in all o- 
thers that have fupream power, as appears by the 
judgement and fpeech of the people to Fofhuab 
when he was fupream Govemour, thefe are their 
words to him, All that thou commandeft us we will 
do whofoever he be that doth rebel again{t thy com- 
mandment , and will not bearken unto thy words in 
all that thou commandeft him, he fhall be put to death : 
we may not fay that thefe were evil Councellours 
or flattering Gourtiers of Fofbuah, or that he him- 
{elf wasa Tyrant for having fuch arbitrary pow- 
er. Our Author, and all thofe who afhrm that 
power is conveyed io perfons by publick, confent, are 
forced to contefs, that it is the fatherly power 


that firft inables a people to make {uch conveyance 5 


fo that admitting(as they hold) that our Anceftors 
did at firft convey power; yet the reafon why we 
now living do fubmit to fuch power, is, for that 
our Fore-fathers every one for himfelf, his family, 
and pofterity, had a power of refigning up them- 
felves and us toa fupream power. As the Scrip- 
ture teacheth us that fapream power was originally 
in the fatherhood without any limitation,. fo likewile 
Reafon doth evince it, that if God ordained that 
Supremacy fhould be, that. then Supremacy muft 
of neceffity be unlimited: for the power that limits 
muft be above that power which is limited ; if it 
be limited, it cannot be fupream: fo that if our 
Author will grant fupream power tobe the ordi- 
nance 
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nance of God, the fupream power will prove it 
{elf to be unlimited by the fame ordinance, be- 
caufe a {upream limited power is a contradiction. 
The Monarchical. power of Adam the Father of 
all flefh, being by a general binding ordinance 
fetled by God in him and his pofterity by right 
of fatherhood, the form of Monarchy muft be 
preferr’d above other forms, except the like or- 
dinance for other forms can be fhewed: neither 
may men according to their relations to the form they 
live under, to their affections and judgments in divers 
vefpecis, prefer or compare any other form with Monar- 
chy. The point that moft perplexeth our Author 
and many others, is, that if Monarchy be allowed 
to be the ordinance of God, an abfurdity would 
follow , that we fhould uncharitably condemn all the 
Communities which have not that form, for violation of 
Gods ordinance, and pronounce thofe other powers un- 
lawful. Vf thofe who live under a Monarchy can 
juftifie the form they live under to be Gods ordi- 
nance, they are not bound to forbear their own 
juftification, becaufe others cannot do the like for 
the form they live under; let others look to the 
defence of their own Government : if it cannot be 
proyd or fhewd that any other form of government 
had ever any lawful beginning, but was brought in 
or erected by Rebellion, mutt therefore the lawful 
and juft obedience to Monarchy be denied to be the 
ordinance of God ? 
To proceed with our Author 3 in the 3 page he 
faith, the Higher Power is Gods ordinance: Tbat it 
refideth in One or more, in fuch or. fuch 4 way, is 
from humane defignment 5 God by no, word binds any 
eople to this or that form, till they by. their own 
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fhould be admitted as ‘a magifterial poftulation; 
without any other’ proof than a naked fuppofition ; 
and fince others alfo maintain that originally Power 
was,or now is in the People, & that the firt Kings were 


chofen by the People:\they may not be offended, if 


they be asked in what’ fence they underftand the 
wotd | People | becaufe this, as many other words, 
hath different’ acceptions, being fometimes taken 
ina-larger, otherwhiles -in a ttricter fence. Li- 
terally, and in the largelt fence, the word People 
fignifies the whole multitude of mankind , but figu- 
ratively and fynecdochically, it notes many times the 
major part of a multitude, or fometimes the better, 
or the richer, or the wifer, or fome other part 5 
and oftentimes a very {mall part of the people, if 
there’ be no other apparent oppofite party, hath 
the name of the people by prefumption. 

If they underftand that the entire multitude or 
whole people have originally by nature power to 
chufe a King, ‘they»mutt remember, that by their 


.own principles and rules, by nature all mankind 


in the world makes but one People, who they 
fuppofe to be born alike to an equal freedome 
from f{ubjection 5 and where fuch freedome is, there 
all things mutft of neceffity be common: and there- 
fore without a joynt confent of the whole people 
of the world, no one thing can be made proper 
to any one man, but it will be an injury, and an 
ufurpation upon the common right of all others, 
From whence it follows, that natural freedome.be~ 
being once granted, there cannot be any one man 
chofen a King without the univerfal confent of all 
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fent of the people in government is the burden 
of the whole. Book, ae our author expects it 
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the people of the world at one inftant,:nemine 
contradicente.. Nay, if it be true that , nature hath 
made all men’ free; though all mankind fhould 
concur in one vote, yet it cannot {eem reafonable, 
that they fhould have power, to alter the Jaw of 
nature; for if no man have power to take away 
lis own life without the guilt of. being a murthe- 
ret of himfelf, how can any people confer fuch a 
power as they have not themifelves' upon any one 
man,without being, acceffories to their own deaths ; 
and every particular man become guilty of beng 
felo de fe? 

If this general fignification of the word people 
be difavowed, and men will fuppofe that the people 
of particular Regions or Countries have power 
and freedome.to chufe unto themfelves Kings, then 
let them but obferve the confequence: Since na- 
ture hath not’ diftinguifhed. the habitable | world 
into Kingdomes, nor determined what part of 
a people {hall belong to one Kingdome, and what 
to another, it follows,-that the original freedome of 
mankind being, {uppofed, every man is at liberty 
to be of what Kingdome he pleafe, and fo every 
petty company hath aright to make a Kingdom | 
by it felf; andnot oncly every City, but every 
Village, and every Family, nay and every par- | 
ticular man, a liberty to chufe himfelf to be his © 
own King if he pleafe; and he were a madman 
that being by nature free, would chufe any man 
but himfelf to\be his own Governour.. Thus to 

void the having but of one King of the whole 
woxld,we fhallrun into a liberty of having as many 
Kings as there be menin the world, which upon 
the matter, is to have no King at all, but to leave 
alt 
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all men to their natural liberty, which is the mif- 
chief the Pleaders for natural liberty do pretend 
they would moft avoid. 

But if neither the whole people of the world, 
nor the whole people of any part of the world 
be meant, but only the major part, or fome other 
part of a part of the world; yet {till the ob- 
jection will be. the ftronger. . For befides that 
nature hath made no partition of the world, or 
of the people into diftit Kingdomes, and that 
without an univerfal confent at one and the fame 
inftant no partition can be made: yet if it were 
lawful for particular parts of the world by confent 
to chufe their Kings, neverthelefs their clections 
would bind none to fubjection but only fuch as 
confented 5 for the major part never binds, but 
where inen at firft either agree to be fo bound, or 
where a higher power {6 commands: Now. there 
being no higher power than nature, but God him- 
felf; where neither nature nor God appoints the 
major part to bind, their confent is not binding 
to any but only to themfelves who confent. 

Yet, for the prefent to gratifie them fo far as to 
admit that cither by nature, or by a general confent 
of all mankind, the world at firlt was divided in- 
to particular Kingdomes, and the mejor part of the 
people of each Kingdome affembled, allowed to 
chufe their King : yet it cannot truly be faid that 
ever the whole people, or the major part, or indeed 
any confiderable part of the whole. people of any 
nation éver affembled to any fiuch purpofe. For 
except by fome fecret miraculous inftinét. they 
fhould all meet. at one time; and place; what one 
fnan, or company of meri lefs than the whole 

TF 2 people 
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people hath power to appoint either time or place 
of elections, where all be alike free by nature ? and 
without a lawful fummons,it is moft unjuft to bind 
thofe that be abfent. The whole people cannot 
fuummon it {elf ; one man is fick, another is lame, a 
third is aged, anda fourth is under age of difcre- 
tion: all thefe at {ome time or other, or at fome 
place or other, might beable to meet, if they 
might chufe their own time and place, as men na- 
turally free thould. 

In Affemblies that are by humane. politique 
conftitution, the fuperior power that ordains fuch 
affemblies, can regulate and confine them, both 
for time, place; perfons, and other circumftances: 
but where there is an equality by nature, there can 
be no {uperior ‘power; there every Infant at the 
hour it is born in, hath a like intereft with the 
greateft and wifeft man in the world. Mankind is 
like the fea, ever ebbing or flowing, every minute 
one isborn, another dies; thofe that are the peo- 
ple this minute, are not the people the next mi- 
nute, in every inftant and point of time there is a 


variation:no oné time can be indifferent for all man- | 


kind to affemble ; it cannot but be mifchievous al- 
ways atthe leaft to all infants, and others under age 
of difcretion ; not to fpeak of women, efpecially 
Virgins, who by birth have as much natural free- 
dome as any other, and therefore ought not to lofe 
their liberty without’their own confent. 

But in -part to falve this, it will be faid that 


Infants and Children may be concluded by the 


votes of their’Parents. This remedy may cure 
{ome part of the mifchief, but-it deftroys the 
whole caufe, and at laft ftumbles upon the true 
original 
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original of government. For if it be allowed, 
that the aéts of Parents bind the Children, then 
farewel the dottrine of the natural freedome of man- 
kind , where fubje¢tion of Children to Parents is 
natural, there can be no natural freedome. If any 
reply, that not all Children hall be bound by their 
Parents confent, but onely thofe that are under age: 


‘It mutt be confidered, that in nature there is no 


nonage 3 if a man be not bom free, fhe doth not 
aflign him any other time when he hall attain his 
freedome : or if fhe did, then Children attaining 
that age,fhould be difcharged of their Parents con- 
tract. So- that in conclufion, if it be imagined 
that the people were ever but once free from fub- 
jection by nature, it: will prove a meer impothibi- 
lity ever lawfully to introduce any kind of govern- 
ment whatfoever, without apparent wrong to a 
multitude of people. 

It is further obfervable, that ordinarily, Chil- 
dyen-and Servants are far a greater number than 
Parents and Mafters ; and for the major part of 
thefe to be able to vote and appoint what Govern- 
ment or Governours their Fathers and Matters 
fall be fubject unto, is moft unnatural, and in 
effect to give the Children the government, over 
their Parents. 


To all this! it may be oppoted, What need dif- 


pute how a people can chufea King, fince there be 
multitude of examples that Kings have been, and 
are now adays cholen by their people? The an- 
{wer is, I. The quettion is not of the fad, but 
of the right , whether it bave been done by a 
natural, or by an ufirred sight. 2. Many Kings 
are, and have: bin chofen by fome fmall part ofa 


‘ae people, 


‘ 
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people 5 but bythe the whole, or major part of a 
Kingdom not any at all. Moft have been elected 
by the Nobility, Great men, and Princes of the 
blood, as in Poland, Denmarke, and in Sweden; 
not by any collective or reprefentative body of any 
Nation: fometimes a faGtious or feditious City, 
or a mutinous Army hath fet up a King, but none 
of all thofe could ever prove they had right ov 
jut title either by nature, or any otherwife, for 
{uch elections. We may refolve upon thefe two 
propofitions: 1. That the people have no- power or 
right of themfelves to chufe Kings. 2. If they had 
any fitch vight, it is not poffible for them any way law- 
fully to exercife it. 

You will fay, There mujt nece(farily be a right in 
Somebody to elect, in café a King die without an Heir. 
Fanfwer, No King can .die without an Heir, as long 
as there is any one man living in the world. It may be 
the Heir may be unknown to the peoplesbut that is 
no fault in nature, but the negligence or ignorance 
of thofe whom it. concerns. But if a King could 
die without an Heir, yet the Kingly power in that 
cafe fhall not efcheat to the whole people, but to 
the fupream Heads and Fathers of Familics; not 
as they are the people, but gquatenus they arc Fa- 
thers of people, over whom they have a fupream 
power devolved unto them after the death of their 
foveraign Anceftor: and if any, can have a right 
to chufe a King, it muft be thefe Fathers,by confer- 
ring their diftinét fatherly powers upon one man 
alone. Chief fathers in Scripture are accounted 
as all the people, as all the Children of Ifrael, as 
all the Congregation, as the Text plainly expounds 
it felf, 2 Chr. 1.2. where Solomon {peaks to All 
Me ae oe | Tae, 
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Tfrael, that 1S, -to.the Captains. the Fudges, and to 
every, Governour, the CHIEF OF THE FATHERS: 
and fo the Elders of Ifrael are expounded to be 
the chief of the Fathers of the Children of Iracl , 
1 King. 8. 4. and the.2 Chr. 5. 2s 

If it be objected, That Kings are, not now: (as 
they.. were at the frtt planting, or peopling of the 
world) the Fathers of their People. or Kingdoms, 
and that the fatherhood hath loft the right of go- 
verning 3 An anfwer is, That all Kings that now 
are, Or ever, were, are, OF were either Fathers of 
their. people , or the Hetrs of fuch Fathers, or 
Ufurpers of the right of fuch Fathers. It isa truth 
undeniable, that there cannot be any multitude of 
men whatfoever, cither great, or {mall, though 
gathered together «trom the feveral corners and 
remotelt regions of the world, but that in the 
{ame multitude, confidered by it felf, there is one 
man amongft them that in nature hath a right to 
be the King, of all the reft, as being, the next 
Heir. to Adam, and all the others fubject_ unto 
him.: every man by nature is a King, or a Subject : 
the obedience which all Subjects yeild to Kings, is 
but the paying, of that duty which is due to’ the 


" fupream fatherhood ;_ Many times\by the a& either 
ofan Ufarper him{clf, or of thofe that fet him up, 
the true Heir. of a Crown is. difpoffeffed, God - 


ufing the miniftry of the wickedeft men for the re- 
moving and fetting up of Kings: in fuch cafes 


- the Subjects obedience to the fatherly power mutt 


go along, and wait upon Gods providence, who 
only hath right to give and take away King- 
domes, and ‘thereby to adopt Subjects into the o- 


bedience of another fatherly. powers according to 
T 4 that 
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that of Arift, Tar ecu Poi Be'rera it Recorrele elves. % 
Monarchy or Kingdom will be a fatherly government. 
Erhic. 1. 8.¢. 12. 

However the natural freedome of the people be 
cried up as thefole means to determine the kind 
Government and the Governours : yet in the clofe, 
all the favourers of this opinion are conftrained 
to grant that the obedience which is due to the 
fatherly power is the true and only caufe of the 
{ubjection which we that are now living give to 
Kings, fince none of us gave confent to govern- 
ment, but only our Fore-fathers aG@ and confent 
hath concluded us, 

Whereas many confefs that Government only in 
the abjtraé is the ordinance of God, they are not 
able to prove any {uch ordinance in the Scripture, 
but only in the fatherly power, and therefore we 
find’ the Commandment | that enjoyns obedience 
to {uperiours, given in the terms of Honour thy Fa- 
ther ¢ {0 that not onely the power or right of govern- 
ment, but the form of the power of governing, and 
the perfon having that power , are all the ordinance 
of God: the firlt Father had not only fimply pow- 


er, but power Monarchical, as he wasa Father, “| 


immediately from God. For by the appointment 
of God , as foon.as Adam was created he was Mo- 
narch of the World, though he had no fubjects 
for though there could not be aétual government 
until there were Subjects, yet by the right of na- 
ture it was due to Adam to be Governour. of his’ 
polterity: though not in aé,. yet at Ieaft in hae 
bit, Adam was'a King from his Creation: And 
in the ftate of innocency he had betn Governour 
of his Children; for the integrity ox excelleney of 
' the 


inno 
tion 
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the fubjects doth not take away the order or emi- 
nency of the Governour. Eve was fubjet to Adam 
before he finned 3‘ the Angels,who are of a pure na- 
ture,are fubjeét to God:which confutes their faying, 
who in difgrace of civil Government or power 
fay it was brought in by fin’:’ Government as to 
coactive power was after fm, becaufe coaction fup- 
pofeth {ome diforder, which was not in the ftate of 
innocency : But as for directive power, the condi- 
tion of humane nature requires it, fince civil fociety 


cannot be imagined without power of Government: 


for although as long as*men continued in the flate 
of innocency they might not need the direction 
of Adam in thofé: things which were xeceffarily 
and morally to be done*;~ yet’ things indifferent, that 
depended meerly on their free will,might be direét- 
ed by the power of Adams command. 

If we confider the firft plantations of the world 
which were after the building of Babel when the 
confufion of tongties was, we may find the di- 
vifion of the earth into diftinéé Kingdomes and 
Countries, by fevéeral ‘families, whereof the Sons 
or Grand-children of Noah were the Kings or 
Governours by a fatherly right 5 and for the pre- 
{ervation of this power and right in the Fathers, 
God. was pleafed upon feveral’ Families to beftow 


a Language on each by it felf, the better to unite 


it intoa Nation or Kingdom; ‘as appears by the 
words of the Text, Gen. 10. Thefe are the Fami- 
lies of the Sons of Noah, after their generations in 
their Nations, and by thefe were the Nations divi- 
ded in the earth after the floud: Every one after HIS 
TONGUE, AFTER THEIR FAMILIES in their 
Nations. 


The 
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The Kings of England have been gratioufly plea- 
fed. to admit and accept the Commons in Parli- 
ament as the reprefentees of the Kingdom, yet re- 
ally and truly they are not the reprefentative:body 
of the whole Kingdom, | 

. The commons in. Parliament are not the repre- 

fentative body of the whole Kingdom ; they do 
not reprefent the King, who is the head and prin- 
cipal member of the Kingdom; nor do they re- 
prefent the Lords, who are the nobler and higher 
part of the body of the Realm, and are perfonally 
prefent in Parliament, and therefore need no re- 
prefentation. The Commons onely. reprefent a 
part of the lower or inferior part of the body of 
the,People, which are the Frce-holders worth 40s, 
by the year, and the Commons .or Free-men_ of 
Cities and Burroughs, or the major. part of them, 
All which are not one quarter, nay, not a tenth 
part of the Commons of the Kingdom ; for in 
every Parifh, for,one Free-holder there may be 
found ten that are no Free-holders : and anciently 
before Rents were improved , there were nothing 
necr fo many Free-holders of 405. by the year as 
now are to be found. : 

The {cope and Conclufion of this difcourfe and 
Argument is, That the people taken in what notion 
or fenfe foever, either diffufively,. collegtively, or ree 
prefentativelys have not, nor ‘cannot exercife any 
right or power of their own by nature, cither in 
chufing or in regulating Kings. But whatfoever 
power any people doth lawfully exercife, it mutt 
receive it from a {upream power on carth, and 
practice it with fuch limitations as that fuperior 
power fhall appoint. To return to our Author. 
| | He 


1 


[es 
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He divides. Monarchy into e Bfolese, . 
| imited, 
Abfolute’ Monareby (faith he) is; when the P.6, 
Soveraignty iw fo fully in ones that it bath no 
limits or bounds under God. but his on will. This 
definition of his} embrace. «And as before I charg- 
ed our Author for not’ giving us a_definition’ of 
Monarchy in general, fo I now note him for not 
affording us any definition of any other particular 
kind ‘of Monarchy but onely of abfolute: it may 
peradventure make fome doube that thete is ne 
other fort but only that which he calls:ab/oltte. 
Concerning, \abfolute Monareby, he grants, that 
fuch were the antient Eaftern Monarcbies, and that of the 
Turk and Perfian at the day Herein he faith very true. 
And we muft remember him,though he do not men- 
tion them, that the Monarchs of Fudab and Ifrael 
muft be comprehended under the number of thofe he 
calls the Eaftern Monarchies': and truly if he had 
{aid that all the antient Monarchies of the world 
had been abfolute,I fhould not have quarreld at him, 
nor do I know who could have difproved him. 
Next it follows, that Abfolute Monarchy is, when 
a people are abfolutely refigned up, or refign up them- 
felves to be governed by theiwvill of One man — Where 
men put themfelves into this utmot degree of fubjection 
by oath and contract, or are bora and brought unto it 
by Gods providence. Yn: both thefe places he ac- 
knowledgeth there may be other means of obtain- 
ing a Monarchy, befides the contract of a Nation or 
peoples religning up themfelves to be governed, 
which’ is contrary to what he after~ faies, 


that the fole mean or root of all. Sovegaignty,is P.t2. 


ihe confent and fundamental contract of a Na- 


tion of meite Moxe- 
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Moreover; the Author determines,. that Ab/olute 
Monarchy is. a lawful government, and that men may 
be born and brought unto it by Gods providence it 
binds them, and they muft abide it ,- becaufe an oath 
to a lawful. thing is obligatory... This Pofition of 
his I approve, but his Reafon doth not fatisfie; 
for men are bound to obey a lawful Governour, 
omen neither they nor their Anceftors ever took 
oath, 5 

Then he proceeds,& confeffeth that in Rom. 

P.7.. 13. the power which then was, was Abfolute : 
yet the Apoftle not excluding it, calls it Gods 
ordinance, and commands fubjection to it. So Chrift 
commands Tribute to be paid, and pays it himfelf’; 
yet 2t was an arbitrary tax, the production of an ab- 
Solute power. Thefe are the. loyal expretfions of 
our Author touching abfolute or arbitrary Monar- 
chy. I do the rather mention thefe paflages of our 
Author, becaufe very many -in thefe days do not 
ftick to maintain, that an arbitrary or Abfolute 
Monarch not limited by law, is all one with a 
Tyrant 3 and to be governed by one mans will, 
is to be made a flave. Itisa queftion whether 
our Author be not of that minde, when he faith, 
abfoluie fubjetiion is fervitude : and thereupon a late 
friend to limited Monarchy affirms in a 

P.54.  difcourfe upon the queftion in debate be- 
between the King and Parliament, Fhat 

to make a King by the ftandard of Gods word, is to 
make the Subjects flaves for confcience fake. A hard 
faying, and I doubt whether he that gives this 
cenfure can be excufed from blafphemy. It isa 
bold {peech, to condemn all the Kings of udab for 
Tyrants, or to fay all their Subjects were flaves. But 
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certainly the man doth not know. neither what’a 
Tyrant is, or what a Slave is: indeed the words 
gre frequent enough invevery mans mouth , and 
our old Englith Tranflation of the Bible ufeth fome- 
times the word Tyrant but the Authors of our 
new Tranflation have’ been fo careful, as not once 
to ufe the word, but onely for the proper name of a 
man, Aé.19.9. becaufe they find no Hebrew word 
in’ the Scripture to fignifie a Tyrant or a Slave. 
Neither Ariftotle, Bodin, nox Sit Walter Ravwleigh, 
(who were all men of deep judgement) can agree 
ina definition or defcription of Tyranny; though 
they have all three laboured in the point. And I 
make fome queftion whether any man can poflibly 
defcribe what a Tyrant is,and then tell me any one 
man that ever was inthe world that was a Tyrant 
according to that defcription. 

‘[ return again to our Treatife of Monarchy, 
where I find three DEGREES of abfolute Mo- 


narcby. 


1. Where the Monarch, whofe will the law, doth 


_ fet bimfelf no law to rule by, but by commands of bis 


own judgement as be thinks fit. 

2. When be fers a law by which he will ordina» 
rily govern, referving ta himfelf a liberty to vary from 
it as oft as in bis difcretion he,thinks FIT; and i this 
the Soveraign is as free as the former. 

3. Where be not onely fets a rule, but. promifeth 
jn many cafes not to. alter it 5 but this promife or en- 
gagement is an after-condefcent or att of grace, nat 
diffolving. the abfolute. Oath of Sibjettion which went 
before its 

For the firft of thefe three, thereis no queftion 


but it is a pure abfolute. Monarchy; but as for 
the 
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the other ‘two , though he fay they, be abfolute; 
yet-in regard they {et themfelves limits or Jawé 
to govern by; if it pleafevour Author to term them 
Fnmited Monarchs, 1 will not oppofe him’; yet I 
muft tell him, that) his third degree of abfolute 
Monarchy is fuch:a kind, as I believe, never’ hath 
been, mor: evercan be in the world. Fora Mo- 
narch to proimife and engage in many cafes mot 
to alter a lay, it 1s moft neceflary that thofe many 
cafes fhould be particularly expreffed at the bar: 
gain makings» Now he that underftands the nature 
and. condition of iall humane laws, knows’ ,that 
particular cafes are infinite, and not comprehenfible 
within any aules or laws: and if many cafes 
fhould be icomprehended, and» many omitted, yet. 
even thofé that were comprehended would admit of 
variety of interpretations and. difputations 5. there- 
fore -our) Author doth not, mor can tell us ‘of 
any fuch referwed cafes promifed by any Mo- 
narch. 

Again, where he faith, Anvafter-condefcent or. Ag 
of grace. doth. not diffolve the abfolute Oath of 
Sinbjettion which went before it 3 though «in this he 
fpeak true; yet ftill:he {eems to infinuate, that an 
Oath onely ibinds to fubjetiion, which Oath, as he 
would have us believe, was at firlt arbitrary 
whereas Subjects are bound: to obey Monarchs 
though they. never take oath of firbjeétion, as well 
as.childcn are:bound to obey their parents, though 
they never fwear to. do iti =. 4 
| Next, his diftincton: between .zhewule of 
P.7. power,and the exercife of it,is vain 3 forito tiAes 
P.1.~ 1s to exercife power’: for: himfelf faith, that 

Government is potettatis exercitium, -the esters 
eife of a moral power: Latily, 
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Laftly, whereas our Author faith, ¢ Monarab 
cannot break. his promife without fins let me add, 
that if the fafety of the people, falus populi, xve- 
guire a breach of the Monarchs promife, then 
the fin, if there be any, is ‘rather in. the making, 
than, breaking of the promife s the, fafety of the peos 
ple is an exception implied in every Monarchical 
‘promife. | 
But it feems thefe three degrees of Monarchy 
do not fatisfie our Authors he: is. not content:to 
have a Monarch have a Law or rule to g0- 
vern by, but he!mult have ‘thisdimitatéon or | R.t2. 
law to be ab exterio, from fomebody elfe, and 
not from the determination of theMonarchs own wills 
and therefore he’ faith, By original conftitution -the 
Society publick confers on one man a power by limited 
contract, refigning themfelves to be governed 
by fuch a Law: alfo before he told us, the P.13. 
fole means of Soveraignty is the confent and 


_ fundamental contrati 5 which confent puts them im their 


power, which can be no more nor other than is con= 
veyed to them by fich contract of fubjectéon. If the 
{ole means of ‘a limited Monarchy: be the confent 
and fundamental contrat of a Nation, how 4s: ‘it 
that he faith, A Monarch may be limited by after- 
condefeent ? isan after-condefcent all one witha 
fundamental contrat’, with original and radical 
conftitution ? why yea: /he tells usd in.2 feoundary 
original conftitetion, a Secondary original, that:ts, 
a second firt : And if that condefcent be an aétiof 
grace, doth not this condefcent to a limitation 
come from the free determination of! the  Mlo~ 
narchs will? If he either formally, \or virtsally 
€as our Author fuppofeth )) defere bis vabfolute 

, | 6 
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or arbitrary power which be bath by conquelt, or other 
vight. : 
“And if it be frorh the free will of the Monarch, 
why doth he fay the limitation muft be ab 
P.8.  externo? he told us before, that fibjection 
cannot be diffolved or Ieffer'd by an AG of 
grace coming afterwards: but he hath better be« 
thought himfelf, and now he will have aéis of 
grace to be of two kinds, and the latter kind may 
amount (as he faith) to 2 refignation of abfolute Mo-+ 
narchy. But can any man believe that a. Monarch 
who by conqueft or other right hath an abfolute 
arbitrary power, will voluntarily refigne that ab- 
folutenefs, and accept fo much power onely as 
the people fhall pleafe to give him, an@ {uch laws 
to govern by as they fhall make choice of? can 
he fhew that ever any Monarch was fo gracious or 
Kind-hearted as ‘to. lay down his lawtul power 
freely at his Subjects feet ? is it not fuflicient grace 
if fuch an abfolute Monarch be content to {et 
down a Law to himfelf by which he will ordina- 
rily govern, but he mutt needs relinguifh his old 
independent commiffion, and takea new one from 
his Subjects, clog’d with limitations ? 

Finally, I obferve, that howfoever our Author 
Speak big of the radical, furidamental, and original 
power of the people as the root of all Soveraignty:: 
yet in a better moode he will take up, and be 
contented with a Monarchy limited by an after- 
condefcent and act of grace from. the Monarch 
himfelf. 

Thus I have briefly touched his grounds. of 
Limited Monarchy; if now we {hall ask, what 


proof or examples he hath to jwitifie his dodtrine, 
: he 
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he.is as mute asa fifh: onely Pythagoras hath faid 
it, and we mutt believe him 3 for though our Au- 
thor would have Monarchy to be limited, yet he 
could be content his opinion fhould be abfolute, 
and not limited to any: rule or example. 

The main Charge I have againft our Author 
now remains to :be difcuffed ; and it is this, That 
inftead of a Treatife of Monarchy, he hath brought 
forth a Treatife of Anarchy, and that by his own 
confeffions fhall be made good. 

Fixft, he holds, 4 limited Monarch tranfcends bis 
bounds if he commands beyond the law 3 and the 
Subjed legally is not bound to fubjection in fuch 
cafes. 

Now if you ask the Author who fhall be judge 


whether: the Monarch tranfcend his bounds, and 


of the exceffes of the foveraign power 3 
His anfwer is, There is an impoffibility of con- P.16- 
flituting a judge to determine this laft cone 
troverfiee —— I conceive in a limited legal P.17. 
Monarchy there can be no ftated internal Fudge 
of the Monarchs atiions, if there grow a fundamental 
variance betwixt him and the community. ~--- There 
can be no Fudge legal and conftituted within that 
form of government. In. thefe anfwers it appears, 
there is. no Judge to determine the Soveraigns 
or the Monarchs tran{greffing, his fundamental li- 
mits: yet our Author is very cautelous, and fup- 
pofeth onely a fundamental variance. betwixt the 
Monarch and the Community; he is afhamed to 
put the queftion home. J demand of him if there be 
a variance betwixtthe Monarch and any of the 
meaneft perfons of the Community, who thal! be 
the Judge? for inftance, The King commands me, 
V or 
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or gives judgement againft me: 1 seply, His com- 
mands are illegal, and bis judgment not according to 
Law: who muft judge? éf the Monarch bimfeif 
judge, then you deftroy the frame of the State, and 
make it abfolute, faith our Author 3 and he gives 
his reafon: for, to define a Monarch to a Law, and 
then to make him judge of bis own deviations from that 
Law, is to abfolve bim from all Law. On the 
other fide, if any, or all the people may judge, then 
you put the Soveraignty in the whole body, or part 
of it, and deftroy the being of Monarchy. Thus our 
Author hath caught himfelf in a plain dilemma ; 
If the King be judge, then he is no limited Mo- 
narch 5, If the people be judge, then he is no 
Monarch at all. So farewell limited Monarchy, nay 
farewell all. government if there be no Judge. 
Would you know what help our Author hath 
found out for this mifchief? Firft, he faith, 
P.14. .that a Subject is bound to yield to a Ma- 
giltrate, when. he cannot, de jure, challenge 
obedience, if it be in a thing in which he can poffibly 
without fubverfion, and in which his ak may not be 
made a leading cafe, and fo bring on a prefcription 
againft publick liberty: Again he faith,’ 
P.17. If the ati in which the exorbitance or tranf- 
greffion of the: Monarch is fuppofed to be, be 
of leffer moment, and not ftriking at the very being of 
that Government, it ought to be born by publick, pa- 
tience, rather than to endanger the being of the 
State. ‘The-like words he ufes in another 
P.49. place, faying, If the will of the Monarch 
exceed the limits of the law, it ought to be 
Submitted to, fo it be not contrary to Gods Law, 
nor bring with it [uch an evil to our felves, or the 


publick 
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ublick, that we cannot be acceffary to it by obeying. 
hefe are but fig-leaves to cover the nakednefs of 
our Authors limited Monarch, formed upon weak 
fuppofals in cafes of leffer moment. For if the 
Monarch be to govern onely according to Law, 
no tranfgreffion of his can be of fo fmall moment 
if he break the bounds of Law, but it is a {ub- 
verfion of the government it felf} and may be 
made a leading cafe, and fo bring ona prefcrip- 
tion againft publick liberty ; it ftrikes at the very 
being of the Government, and brings with it fuch 
an evil, as the party that. fuffers, or the publick 
cannot be acceffory to: Jet the cafe be never fo 
{mall, yet if there be illegality in the a¢t, it ftrikes 
at the very being of Jimited Monarchy, which is to 
be legal: unlefs our Author will fay, asin effect 
he doth, That his limited Monarch muft govern 
according to Law in great and publick matters 
onely, and that in fmaller matters which concern 
private men, or poor perfons, he may rule accord 
ing to his own will. : 
Secondly, our Author tells.us, if the Mos P.17, 
aarchs act of exorbitancy or tran{greffion be mor- 
tal, and fuch as fuffered diffolues the frame of Governa 
ment and publick, liberty, then the illegality is to be 
Set open, and redrefment fought by petition, which if 
failing, prevention by refiftance ought to be: and if it 
be apparent, and appeal be made to the confciences of 
mankind, then the fundamental Laws of that Monar- 
chy mult judge and pronounce the fentence in every mans 
confcience,and every man (fo far as concerns bim_) muft 
follow the evidence of Truth in his own foul to oppofe or 
not to oppose, according as he can in confcience acquit or 
condemn the att of the governour or Monarch. 
V2 Wheres 
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Whereas my-Author requires, that the deftructive 
naiure of illegal commands fhould be fet open: Sure- 
ly his mind is, That each private man in his par- 
ticular cafe fhould make a publick remonftrance 
to the world of the illegal at of the Monarch; 
and then if upon his Petition he cannot be re- 
lieved according to his defire, he ought, or it is 
his duty to make refiftance. Here I would know, 
who can be the judge whether the illegality be 
made apparent? it 1s a main point, fince every 
man is prone to flatter himfelf in his own cate, 
and to think it good, and that the wrong or 
injuftice he fuffers is apparent, when other mo- 
derate and indifferent men can difcover no fuch 
thing: and in this cafe the judgement of the com- 
mon people cannot be gathered or known by any 
poilible means5 or if it could, it were like to be 
various and erronious. 

Yet our Author will have an appeal made to the 
confcience of all Man-kind, and that being made, he 
concludes, The Gendamepl Laws muft judge, and 

pronounce fentence in every mans confcience. 
P.18. Whereas he faith, The Fundamental Laws 


mujt judge 1 would very gladly learn of © 


him, or of any other for him, what a Fundamen- 
tal Law is,or elfe have but any one Law named me 
that any man can fay is a Fundamental Law of 
the Monarchy. I confefs he tells us, that 

P.38. the Common Laws are the foundation, and 
the Statute Laws are f{uper{tructive, yet 1 

think he dares not fay that there 1s any one branch 
or part of the Common Law, but that it may be 
taken away by an act of Parliament : for many 
points of the Common Law (de fatto) have, and 
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(de jure.) any point may be taken away. - How 
can that be called Fundamental, which hath and 
may be removed, and yet the Statute-Laws ftand 
firm and: fable? ‘It is contrary to the nature ‘of 
Fundamental, for the building to'ftarid when the 
foundation is taken away. 

Befides, the Common Law is generally acknow- 
ledged to be nothing elfé’ but common ufage or 
cuftome, which’ by length of time onely obtains 
authority : So that i¢ follows in time after Govern- 
ment, but cannot go before it; and be the rule 
to Government} by any original or radical con- 
ftitution. : 

Alfo the Common Law being, unwritten, doubt- 
ful, and difficult, cannot but be dn uncertain rule 
to govern by; which is againft the nature of a 
rule, which is and ought to be certain. 

Lattly, by making the common Law onely to 
be the foundation, Magna Charta is-excluded from 
being a Fundamental Law, and alfo all other Sta- 
tutes from being limitations to Monarchy, fince the 
Fundamental Laws onely are to be judge. 

Truly the confcience of all Man-kind is a pretty 
large Tribunal for the Fundamental Laws to. pro- 
nounce fentence in!’ It ‘is very much that Laws 
which in their own nature ate dumb, and always 
need a Judge to pronounce fentence, fhould now 
be ablé to fpeak;’and proriounce’ fentence them- 
{elves : fuch a fentence furely muft be upon the 
heating of one party orely sfor- it is impoffible 
for'a Monarch to make’ his defence and anf{wer; 
and produce his “witneffés, in’ every mans confci> 
ence, in each mans caufe, who will but, queftion 
the legality of the’Monarchs Government. “Cer- 
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tainly the fentence cannot but be unjuft, where 
but one mans tale is heard. For all this, the con- 
clufion is, Every man muft oppofe or not oppofe the 
Monarch according to his own confcience. Thus at 
the laft, every man is brought, by this Doétrine of 
our Authors, to be his own judge. And I alfo 
appeal to the confciences of all man-kind, whe- 
ther the end of this be not utter confufion, and A- 
narchy, 
Yet after all this, the Author faith, 
P.18, This power of every mans judging the illegal 
atts of the Monarch, argues not a fuperiority 
of thofe who judge over him who is judged, and-he 
gives a profound reafon for it 5 his words are, It is 
not authoritative and civil, but moral, refiding in reafon= 
able creatures, and lawful for them to execute. What 
our Author means by thefe words, (not authorita- 
tive and civil, but moral) perhaps I underftand not, 
though I think I'do; yet it ferves my turn that he 
faith, that refiftance ought to be made, and every man 
muft oppofe or not oppofe, according as in confeience he 
can acquit or condemn the atts of his Governours for 
if it enable a man to refift and oppofe his Gover- 
nour, without queftion *tis authoritative and civil. 
Whereas he adds, that moral judgment is refiding in 
reafonable creatures, and lawful for them to execute x 
he feems to imply, that authoritative, and civil 
judgement doth not retide in reafonable creatures, 
nor can be lawfully executed: Such a conclufion 
fits well with Anarchy ; for he that takes away 
_ all Government, and leaves every man to his own 
conf{cience, and fo makes him an independent in 
State, may well teach that authority refides not in 
yeafonable creatures, nor can be lawfully executed. 
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Epa from his. abfolute and limited Monarchy, 
to his divifion or partition (for he allows no divi- 
fion) of Monarchy into fimple and mixed, viz. of a 
Monarch, the Nobility,and Community. 

Where firft, obferve a doubt of our Au- 
thors, whether a firm union can be in a mixture P.25. 
of equality; he rather thinks there mult be a pri- 


ority of order in one of’ the three, or elfe there can be 


no unity. He mutt know, that priority of ordex 
doth not hinder, but that there may be an equa- 
lity of mixture, if the fhares be equal; for he that 
hath the firft fhare may have no more than the 
others: fo that if he will have an inequality of mix~ 
ture, a primity. of fhare will not {erve the turn: 
the firft (hare mutt be greater or better than the o- 
thers, or elfe they will be equal, and then he cannot 
call it a mixed Monaxchy, where onely a primity of 
fhare in‘ the Supream. power is in one: but by his 
own. confeffion he may better call ita mixed Arifto- 
cracy or mixed Democracy, thana mixed 
Monarchy, fince he tells us, the Houfes of P.56. 
Parliament fure have two parts of the greateft 
legiflative authority 5 and if the King have but a 
third part, fure their (hares are equal. 


The firft ftep our Author makes, 1s this, The” 


foveraign power muft be originally in all threes next 
he finds, that if there be an equality of fhares in 
three Ejtates, there can be no ground to denominate 4 
Monarch ; and then his mixed Monarch might be 
thought but an empty title: Therefore in the third 
place he refolves us, that to fa/ve all, A 

pomer mujt be fought out wheresvith the Ma- P25. 
narch mujt be invelted; which is not fo great as 


30 deftroy the mixture, nor fo titular as to deftroy the 
| V4 Monare 
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Monarchy; and therefore he conceives it may be in 
thefe particulars. 
Firft , 2 Monareh in a mixed Monarchy 
P.26. may be faid to be a Monarch (as he con- 
ceives) if be be the bead and fountain of the 
power which governs and executes the eftablifoed Laws; 
- that is, aman may be.a Monarch, though he do 
but give power to others to govern and execute 
the ettablifhed Laws: thushe brings his Monarch 
one ftep or peg lower ftill than’ he was before: ‘at 
firft he made us believe his Monarch fhould have 
the fupream power, which is the ‘legiflative; then 
he falls from that, and tells us, A limited Monarch 
muft govern according to Law onely; thus he 
is brought from the legiflative to the gubernative 
or executive power onely ; nor doth he ftay here, 
but is taken a hole lower, for now he muft not 
govern, but he mut conftitute Officers to govern by 
Laws, if chufing Officers to govern be governing, 
then our Author will allow his Monarch to be a 
Governour, not elfe:~ and therefore he that divi- 
ded Supream power into legiflative and gubernative, 
doth now divide it into /egiflative, and power of 
confiituting Officers for governing by Laws 5 and 
this he faith is left tothe Monarch. Indeed you 
have lett him a fair portion of power, but are we 
fure he may enjoy this? it feems our Author is 
not confident in this neither, and fome others 
do deny it him: our Author {peaking of the. 
government of this Kingdome, faith, The 
P.38.. choice of the Officers is intrufted to the’ judg- 
ment of the Monarch for ought I know’: 
he is not refolute in the points but for ought he 
knows , and for ought I know’, his Mornarch 
15 


a Limited or Mixed Monarch. 29% 


is but titular, an empty title, certain of no power 
at all. . , | 

The power of chufing Officers onely,’ is the ba- 
feft of all powers. Aviftotle ( as Lxemember) faith, 
Thejcommon people are fit for nothing but to'chufe Officers, 
and to take accompts : and indeed,-‘tn'‘all popular 

governments the multitude perform this work: and 
this work ina King puts him’ below all’ his Sub- 
jects, and makes him the onely fubject in a King- 
dome, or the onely man that camnot’ Govern: 
there isnot the pooreft man‘of the multitude but 
is capable of fome Office or other, and by that 
means may fometime or ‘other perhaps govern 
according, to the Laws} onely the King ‘can be no 
Officer, but to chufe Officers 5 his Subjects may all 
Govern, but he may not. 

Next, I cannot {ee how in true fence our Author 
can fay, his Monarch is the bead and’ fountain of 
power, fince his doétrine is, that 7 @ limited Mo- 
narchy, the publick fociety by original con{titution con= 
fer on one man power: is not then the publick {o- 
ciety the head and fountain of power, ‘and not the 
King ? 

Again,when he tells us of his Monarch, that both 
the other States, as well'conjundtim as divifim, be bis 

worn fubjects, and owe obedience to his commands : 
he doth but flout his poor Monarch ; for why 
are they called his’ Subjeéts and his Commons ? 
he (without any complement) is their Subject ; 
for they, as Officers, may govern and command 
according toLaw: but he may not, for he mutt 
judge by his judges in Courts'of ‘Juftice onely’: 
that is, he may not judge or govern at all. 
2. As 
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2. As for the fecond particular, The fole or chief 
power in capacitating perfons for the S upream power,And 

3. As to this third particular,The power of convoca- 
ting fuch perfons, they are-both fo far from ma- 
King a Monarch, that they are the onely way to 
make him-none , by choofing and calling others to 
fhare in the Supream power. 
. 4+ Laftly , concerning bis Authority being the Laft 
and greateft in the eftablifhing every Ad, it makes 
him no Monarch., except he be fole that hath that 
Authority 5 neither his primity of (hare in. the Su- 
pream power, nor bis Authority being laft, no, nor 
his having the greateft Authority, doth make hima 
Monarch,,unlefs he have that Authority alone, 

Befides, how can he thew that in his mixed Mo- 
marchy the Monarchs power is the greateft? The 
greateft fhare that our Author allows him in the 
Legiflative power, is a Negative voice, and the like 
is allowed to the Nobility and. Cornmons : And 
trucly,a Negative voice is but a bafe term to expres 
a Legiflative powersa Negative voice is buta privae 
tive power,or indeed,no power at all to do any thing, 
onely a power to hinder an AG from being done. 

. Wherefore Iconclude,nor any of his four, 
P.26.. nor all of them’ put into one perfon , 
makes the State Monarchical. 

This mixed Monarchy, juft like the limited, ends 

in confufion and deftruction of all Government : 
you fhall hear the Authors confeffion, That 
P.28, one inconvenience muft nece(Jarily be in all mix- 
ed Governments, which I fhewed to be in limi- 

zed Governments 5 there can be no conftituted legal An- 
thoritative Fudge of the Fundamental Controverfies 
arifing between the three Eftates: If fuch do rife, it is 
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the fatal difeafe of. thofe Governments , for which no 


- falve can he applyed lis acafe beyond the poffible pro- 


vifion of fuch 2 Government , of this queftion there is.no 
legal judge. The accufing fide muft make it evident to 
every mans Confeience,——-Ihe appeal muft. be to the 
community, a6 if there were no Government» and as by 
evidence Confeiences are convinced,they are bound to give 
their affiftance. The.wit of man cannot fay more 
for Anarchy. 

Thus have I picked out the flowers out of his 
Doé4trine about limited Monarchy, and prefented 
them with fome bricf Annotations 5, it were 2 
tedious work to collect all. the learned contra~- 
diGions , and ambiguous expreffions that occur in 
every page of his Platonick Monarchy 3 the Book 
hath fo much of fancy., that it isa better piece of 
Poetry then Policy. 

Becaufe many may think, that the main Do- 
Grine of limited and mixed Monarchy may in it 
{elf be moft authentical, and grounded upon ftrong 
and evident reafon , although our, Author perhaps 
have failed in fome of his expreffions , and be lia- 
ble to exceptions :. Therefore 1 will be bold to en- 
quire , whether Aritotle could find either reafon or 
example , of a. limited og mixed Monarchy 5. and 
the rather, becaufe I find our Author altogether in- 
fifis upon a rational way of jultifying his opinion. 
No man I think willdeny , but that Ardtorle was 
{aficiently curious in fearching out the fevera} 
forms of Common-wealths and. Kingdoms 3 yet I 
do not find, that he ever fo much as dreamed 0 
either a limited or mixed Monarchy. Several other 
forts of Monarchies he reckons up: in the Third 


Book of his Politicks , he fpends three whole Chap- 
ters 
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ters together, upon the feveral kinds of Monarchy, 
Firft, in his fourteenth Chapter he mentions four 
Kinds of Monarchy. 


The Laconique or Lacedemonian. 
The Barbarigue. 

The 4 fymnetical. 

The Heroique. 


The Laconique or Lacedemonian King, (faith he) 
bad onely Supream power when be was out of the 
bounds of the Lacedemonian Territories 5 then he had 
abfolute power , bis Kingdom was like to a perpetual 
Lord General of an Army. 


The Barbarique King (faith Ariftotle) had a power | 


very near to Tyranny yet they were lawful and Pa- 
ternal , becaufe the Barbarians ave of 2 more fervile 
nature than the Grecians, and the Afiatiques than the 
Europeans 3 they do willingly, without repining, live 
under a Mafterly Government 5 yet their Government is 
Stable and fafe, becaufe they are Paternal and lawful 
Kingdoms , and their Guards are Royal and not Ty- 


rannical : for Kings are guarded by their oren Subjetis, , 


and Tyrants are guarded by Strangers. 

_ The Aifymnetical King (faith Arift. )in old time in 
Greece , mas an Elective Tyrant, and differed onely 
from the Barbarian Kings, in that be was Elective and 
not Paternal, thefe forts of Kings, becaufe they were 
Lyrannical, were Mafterly, but becaufe they were over 
Such as voluntarily Elected them,they were Regal. 

The Heroique were thofe (faith Arijtotle) mbich flow 
rifhed inthe Heroical times , to whomthe people did 
willingly obeys and they were Paternal and lawful , 
becaufe thefe Kings did deferve well of the multitude , 
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either by teaching them Arts, or by Warring for them , 


or by gathering them togetber when they were difperfed , 
or by dividing Lands among{t them : thefe Kings had 
Supreme power in War, in Sacrifices, in Fudicature. 

Thefe four forts of Monarchy hath Ariftotle thus 

diftinguifhed , and after fums them up together , 
and concludes his Chapter as if he had forgot him- 
felf, and reckons up a fifth kind of Monarchy 3 
which is, faith he, When one alone hath Supream pow- 
er of all the reft : for as there w a domeftical Kingdom 
of one houfe , fo the Kingdom of a City , or of one or 
many Nations, a Family. 

Thefe'are all the forts of Monarchy that Arifto- 
ile hath found out, and he hath ftrained hard to 
make them fo many: firft, for his Lacedemonian 
King, himfelf confeffeth that he was but a kind of 
Military Commander in War, and foin effect no 
more a King than all Generals of Armies : Awd yet 
this No-king, of his was not limited by any Law , 
nor mixed with any companions of his Govern- 
ment: when he was in the Wars out of the Con- 
fines of Lacedemon , he was, as Ariftotle {tiles him, 
Aivwxestme, of full and abfolute command,no Law,no 
companion to govern his Army but his own will. 

Next, for Ariftotles AEfymnetical King, it ap- 
pears, he was out of date in Ariftotles time, for he 
faith, he was among(t the antient Greeks, co wis eeqgtias 
"Enum — Ariftotle might well have {pared the naming 
him, (if he had not wanted other forts) for the ho- 
nour of his own Nation : for he that but now told 
us the Barbarians were of a more fervile nature than 
the Grecians , comes here, and tellsus, that thefe 
old Greek Kings were Elective Tyrants. The Bar- 
barians did but fuffer Tyrants in fhew,- but the old 
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Grecians. chofe Tyrants,indeed 5 which then muft 
we think were the greater flaves, the Grecks or. the 
Barbarians ? Now if thefe forts of Kings were 
Tytants,we cannot fuppofe they were limited either 
by Law,or joyacd with companions : Indeed Arif, 
faith, fome of thefe Tyrants were limited tocer- 
tain times and actions , for they had not all their 
power for term of life, nor could meddle but in 
certain bufineffes.; yet during the time they were 
Tyrants , and in the actions whereto they were li- 
mited , they had abfolute power to do what they 
lift according to their own will, or elfe they could 
not have been faid to be Tyrants, : 

As for Ariftotles Heroick King , he gives the like 
note upon him, that he did upon the A/jnnet, that 
he was in old time 2 2% hemes xeinss in the Heroick 
times. The thing that made thefe Heroical King- 
doms differ from other forts of Kingdoms, was only 
the means by which the firlt Kings obtained their 
Kingdoms, and not the manner of Government, 
for in that they were as abfolute as other Kings 
were, without either limitation by Law, or mixture 
of companions. 

Laftly, as for Arijt. Barbarick, fort of Kings, fince 
he reckoned all the world Barbarians except the 
Grecians,his Barbarick King, muft extend to all other 
forts of Kings in the world, befides thofe of Greece, 
and fo may gounder Ariftotles fifth fort-of Kings, 
which in general comprehends all other forts , and 
is no {pecial form of Monarchy. 

Thus upon a true accomptit is evident, that the 
five feveral forts of Kings mentioned by Ariffotle , 
are at the moft but different and accidental means 
of the firlt obtaining or holding of MOnaiass 
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and not real or effential differences of the manner 
of Government, which was alwaysabfolute, with- 
out either limitation or mixture. 

I may be thought perhaps to miftake, or wrong, 
Ariftotle, in queftioning his diverfities of Kings; but 
itfeems Ariftorle himfelf was partly of the fame 
mind ; for in the very next Chapter, when he had 
better confidered of the point, he confeffed, that zo 
foeak the truth , there were almoft but two forts of Mo- 
narchies worth the confidering, that is, bis fir or La- 
conique fort , and bis fifth or laft fort , where one 
alone hath Supream power over all the reff : thus he 
hath brought his five forts totwo. Now for the 
firft of thefe two , his Lacedemonian King, he hath 
confeffed before, that be mas no more than a Generg= 
lifimo of an Army, and fo upon the matter no 
King at all: and then there remains onely his lat 
fort of Kings, mbere one’ alone hath the Supreame 
power. ~And thisin fubftance is the final refolution 
of Ariftotle himfelf: forin his frxteenth Chapter , 
where he delivers his laft 7 aa touching the 
kinds of Monarchy , hefirft difchargeth his Laco- 
nick King from being any fort of Monarchy, and 
then gives us two exact rules about Monarchy ; and 
both thefe are pointblank againft limited and mix. 

ed Monarchy ; therefore I thall propofe them tobe 
confidered of,as concluding all Monarchy to be abfo- 
lute and Arbitrary. 

1. The one Rule is, that he that is faid  Ariff. 
tobe a King according to Law, is no fort pold. 3. 
of Government or Kingdom at all; ‘OD vin ©, 16, 
Baairevs sx éctv ADG@> modoseiacs 

2. The fecond rule is, that a true K ing 6 be that 
ruleth all according to bis oven will, +2 iv ett 2énnom. 


This 
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This latter frees a Monarch from the mixture of 
partners or fharers in Government’, as the former 
rule doth from limitation by Laws. 

Thus in brief I have traced Ariftotle in his crab- 
bed and broken paffages, touching diverfities of 
Kings; where he firft finds but four forts, and 
then he ftumbles upon a fifths and in the next 
Chapter contents himfelf oncly with twoforts of 
Kings , but in the Chapter following concludes 
with one , which is the true perfeét Monarch, who 
rules all by his own will: in all this we find no- 
thing for a regulated or mixed Monarchy , but a- 
gaintt it. 

Moreover , whereas the Author of the Treatife 
of Monarchy affirms it'as a prime principle, That 
all Monarchies.,. (except that of the Fems) depend 
upon humane defignment , rehen the confent of a fociety 
of men, and afundamental contract of a Nation , by 
original or radical conftitution confers power 5 He mutt 
know that Arif. fearching into the original of Go- 
vernment, fhews himf{elf in this point a better Di- 
vine than our Author 5 and as if he had ftudied 
the Book of Genefis, teacheth , That Monarchies 
fetch their Pedigree from the right of Fathers, and 
not from the gift or contract of people; his words 
may thus be Englifhed. Az the firft, Cities were 
Governed by Kings , and fo even to this day are Nati- 
ons alfo : for fuch as were under Kingly Government 
did come together, for every Houfe is governed by a 
King, who is the eldeft, and fo alfo Colonies are go- 
verned for kindred fake. And immediately before, he 
tells us, That the firft fociety made of many Houfes 
és a Village, which naturally feems to be a Colony of a 
Houfe, which fome call fofter-bretbren, or Children, and 
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Ott; | - $0 in conclufion'we have gained Ariftutles judg- 
ment in three main and effential points. 

cr. | 1. A King according to Law makes no kind of Go- 

and 2. A King muft rule according to his own will. 


3. The Original of Kings, is from the right of Fa- 
q of therbood. 

What Ariftotles judgment was two thoufand 
years fince, is agreeable to the Doctrine of the 


W 

: great modern Politician Bodin : Hear him touching 

Ite limited Monarchy :: Unto Majefty or S overaignty 
(faith he) belongeth an abfolute power , not fubject to 

fife | WD Law-— Chief power given unto 2 Prince with con- 

That dition, is not properly Soveraignty, or pomer abfolute, 

a except {uch conditions annexed to the Soveraignty, be 


* diretily comprehended within the Laws of God and Na- 
H | ture.—— Albeit. by the fufferance of the King of Eng- 
7 | Jand , controverfies between the King and bis people are 


_ fometimes determined by the high Court of Parliament, 
" and Sometimes by the Lord Chief Fuftice of England 3 
i yet all the Effates remain in full {ubjection to the King, 
i who is no ways bound to follow their advice, neither to 
¥ i confent to their requefts. —— It is certain,that the Laws, 


Priviledges, and Grants of Princes , have no force bit 
il during their life, if they be not ratified by the exprefs 
mM | confent, or by fufferance of the Prince following, efpeci~ 
a | ally Priviledges. —- Much lefs (hould ‘a Prince be 


mi | bound unto the Laws he maketh bimfelfy for a man 
} | may well receive'a Law from another man, but impoffi- 
* | > ble it isin nature for to give a Law unto bimfelf , x0 


yt more than it isto command amans felf in a matier de- 
fs pending of bis own will. The Law faith, Nulla ol- 


ligatio confiftere poteft, que a voluntate promittentis {tam 


A 
4 zum capit.. The Soveraign Prince may derogate unto 
NY : — cr 
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the Laws that be hath promifed and fwornto keep, if 
the equity thereof be ceafed 5 and that of bimfelf,with- 
out the confent of his Subjects. — The Majefty of a 
true Soveraign Prince is to be known, when the Eftates 
of all the people affembled, in all humility prefent their 
requefts and fupplications to their Prince, without 
having power in any thing, to command, determine, or 


give voice,but that that which it pleafeth the King to like | |" 


or diflike,to command or bid.is bolden for Law « where 
in they which have written of the duty of Magiftrates 
have deceived themfélues , in maintaining that the 
power of the people is greater than the Prince 5 a thing 
which caufeth oft true Subjects to revolt from their obe- 
dience to their Prince , and miniftreth matter of great 
troubles in Common-wealths 3 of which their opinion 
there is neither reafon nor ground: for if the King be 
fubject unto the Affemblies and Decrees of the people 
he hould neither be King nor Soveraign , and the Com- 
mon-wealth neither Realm nor Monarchy, but a meer 
Ariftocracie. —-- So we fee the principal point of Sove- 
raign Majefty, and abfolute power , to confift principally 
in giving Laws unto the Subjetts in general without 
their confent. Bodin de Rep. 1. 1. c. 8. 


To confound the {tate of Monarchy with the Popite 


lar or Ariftocratical eftate, is athing impofible , and in 
effect incompatible, and fuch as cannot be imagined : for 
Soveraignty being of it felf indivifible, how can it 
at one and the fame time be divsded betwixt one Prince, 
the Nobility, and the people in common ? The firft mark, 
of Soveraign Majefty, is to be of power to give Laws , 
and to command over them unto the Subjects, and wha 
foould thofe Subjects be,that fhould yield their obedtence 
to the Law, if they fhould have alfo power to make 
the Laws ? whofhould he be that could give the or 2 
being 
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| being bimfelf conftrained to receive it of ihem > unto 
whom himfelf gave wt? fo that of neceffity we mut .- 


conclude, That as no one in particular hath the power 
to make the Law in fuch a State , that then the State 
mujt needs be a State popular.—— Never any Commons 
wealth hath been made of an Ariftocracy and popular 
Effate, much lefs of the three Eftates of a Common- 
weal. — Such States wherein the rights of Soveraignty 
ave divided, are not rightly to -be called Com= 
mon-weals, but rather the corruption of Common= 
weals , a Herodotus has moft briefly bur truly written. 
—— Common-weals which change their (tate, the Sove- 
reign right and power of them being divided , find no 
relt from Civil wars and broils , till they again recover 
Some one of the three Forms, and the Soveraignty be 
wholly in one of the ftates or other. ~.—- Where the 
vights of the Soveraignty are divided betwixt. the Prince 
and his Subjects , in that confufion. of {tate there is 


fill endlefs ftirs and quarrels for the {uperiority , until. 


that fome one, fome fewor all togethersbave got the Soves 
raignty. Id, lib. 2c. 1. 

This Judgment of Bodin’s touching Limited and 
Mixed Monarchy , is not according tothe mind of 
our Author, nor yet of the Obfervator, who ufeth 
the firength of his Wit to overthrow’ Abfolute 
and Arbitrary Government in this Kingdom 3 and 
yet in the main body of his difcourfe, lets fall fuch 
Truths. from his pen, as give a deadly wound to 
the Caufe he pleads for, if they be indifferently 
weighed and confidered. I will not pick a line or 
two hereand there to wreft againft him, but will 
prefent a. whole Page of his Book, or more toge- 
ther, that fo we may have an entire profpect upon 
the Obfervators mind: Without fociety (faith Bi 

X 2 - 
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Obfervator) men could not live, without Laws men 
could not be fociable, and without Authority fome- 
where to judge according to Law, Law was vain : It 
was foon therefore provided , that Laws according to 
the diétate of Reafon , fhould be ratified by common 
confent 5 when it afterward appeared, that man was 
yet fubject to unnatural deftruttion , by the Tyranny of 
entrufted Magiftrates , a mifchief almoft as fatal , as 
to be without all Magiftracy. How to provide a whol- 
fome remedy therefore » was not fo eafie to be invented : 
it was not difficult to invent Laws for the limiting of 
Supream Governours 5 but to invent bow thofe Laws 
fhould be executed, or by whom interpreted , was almoft 
impofible Nam quis Cuftodiet ipfos Cuftodes, to place 
a Superiour above a Supream, was held unnatural 5 yet 
what a lifele{s thing would Law be without any Fudge 
20 determine and force it ? If it be agreed upon, that 
limits (hould be prefixed to Princes and Judges to de- 
eree according to thofe limits , yet another inconventence 
will prefently affront us : for we cannot reftrain Princes 
zoo far, but we {hall difable them from {ome good ¢. long 
it was ere the world could extricate it felf out of all 
thefe extremities , or find out an orderly means whereby | 
to avoid the danger of unbounded Prerogative on this 
hand, and to exceffive liberty on the other 5 and fearce 
has long experience yet fully fatisfyed the minds of all 
men init. Inthe Infancy of the world , when man 
was not fo artificial and obdurate in cruelty and op- 
preffion as now, and Policy moft rude, moft Nations 
dia chooferather to fubject themfelves to the meer dif- 
cretion of their Lords, than rely upon any limits; and 
fo be ruled by Arbitrary Edits, than written Statutes. 
But fince Tyranny being more exquifite, and Policy more 
perfect, efpecially where Learning and Religion flourifh , 


few 
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fero Nations will endure the thraldome which ufially 
fim | accompanies unbounded and unconditionate Royalty 3 
| Yet long it was ere the bounds and conditions of Su- 
ri pream Lords was fo wifely determined, or quietly con- 

| ferved as now they are: for at firft, when as Ephori, 


Mil 

= Tribuni, Curatores, &c. mere erecied to poife againft 
y of the fcale of Soveraignty, mutch blood was fhed abour 
# them, and States were put into new broils by them , 
oh and fome places the remedy proved worfe than the di- 
i. Seafe. In all great dijtreffesthe body of the people were 
Y, ever con{trained to rife , and by force of the major par- 
its ty to put an end to all inte|tine firifes , and make a re- 
nf drefs of all publick grievances : But many times cala- 
: nities grew toa ftrange height, before fo camberfome a 
mt | body could be raifed, and when it was raifed, the mo- 
wid tions of it were fo diftratted and irregular , that. after 
wi much fpoil and effufion of blood , fometimes only one 
i Tyranny was exchanged for another , till fome was 
te invented to regulate the motions of the peoples molimi- 


mite nous body. think, Arbitrary rule was moft fafe for 
= the World. but Now, fince moft Countries have found 


In an art and peaceable order for publick Alfemblies,where- 
al | by the people may affume its own power to do it felf 
ay 7 right, without dilturbance to it felf or injury to Princess 
sd he is very unjuft that will oppofe this art or order. That 
ne Princes may not be Now beyond all limits and Laws , 


‘aah ate sin te F 
il nor yet to betyed upon thofe limits by any private par- 
it ties 5 the whole Community, in its underived Mayjefty , 


t fhall convene to do jujtice ; and that the Convention may 
Wy not be without intelligence , certain times , and places, 
if and forms, fhall be appointed for its reglement 5 and 
uf that the valtnefs of its own bulk may not breed confu- 
i fion, by vertue of eleciion and reprefentation, a few 


iG hall act for many, the wife (hall confent for ihe {mple, 
| Se the 
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the vertue of all hall redound to fome, and the prue 
— dence of fome fhall redound to all; and furely as this 
admirably-compafed Court, which is now called a Par- 
liament , is more regularly and orderly formed , than 
when it was called mickle Synod of Wittena-gemot , 
or when this real body of the people did throng together 
atit: fo itis not yet perhaps without fome defecis , 
which by art and policy might receive farther amend- 
ment : fome divifions have fprung up of late berween 
both Houfes, and fome between the King and both Hou- 
Ses, by reafon of incertainty of Furifdittion 5 and fome 
Lawyers doubt how far the Parliament is able to create 
new forms and prefidents, and has a Furifdiction over it 
Self all thefe doubts would be folemnly folved: but 
in the firft place, the true priviledges of Parliament be- 
Longing not only to the being and efficacy of it, but to the 
honour and complement of it,would be clearly declared : 
for the very naming of priviledges of Parliament, as 
if they were chimeras to the ignorant fort , and utters 
ly unknown unto the Learned, bath been entertained 
with {corn fince the beginning of this Parliament. 

In this large paflage taken out of the Obfervator 
which concerns the Original of all Government , 


two notable Propofitions may be principally ob- _ | 


ferved. 7 

Firft, our Obfervator confefleth arbitrary or ab- 
Solute government to be the firlt, and the fafet govern- 
ment for the world. 

Secondly, he acknowledgeth that the Furifdittion 
is uncertain, and the priviledges not clearly declared of 
limited Monarchy. ) 

_Thefe two evident truths delivered by him , he 
labours mainly to difguife. He {eems to infinuate 
that Arbitrary Government was but in the infancy of 
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the. World. for fo he terms it; but if we enquire 
of him, how long he will have this infancy of the 
world to laft, he grants it continued above three 
thoufand years, which is an unreafonable time for 
the world to continue under-age : for the firft op- 
pofers he doth finde of Arbitrary power, were the 
Epbori,Tribuni,Curatores,Oc. The Ephori were above 
three thoufand years after the Creation, and the 
Tribuni were later 3 as for his Curatores,1 know not 
whom he means, except the Mafter of the Court of 
Wards , 1 cannot Englith the word Curator better. 
Ido not believe that he can fhew that any Curatores 
or & cetera’s which he mentions were fo antient as 
the Ephori. As fox the Tribuni, he miftakes much 
if he thinks they were erected to limit and bound 
Monarchy;for the State of Rome was at the leaft Ari- 
ftocratical(as they call it)if not popular,when Tribunes 
of the people were firft hatched. And_for the 
Epbori , their power did not limit or regulate Mo- 
narchy, but quite take it away 5 for a Lacedemontan 
King in the judgment of Axiftotle mas no King indeed, 
but in name onely, as Generaliffimo of an Army 3 and 
the beft Politicians reckon the Spartan Common- 
wealth to have been Arijtocratical , and not Monar- 
chical 5 and if a limited Monarchy cannot be found 
in Lacedemon, 1 doubt our Odfervator will hardly 
find it any where elfe in the whole World ; and 
in fubftance he confeffeth as much, when he faith, 
Now mot Countries have fornd out an art and peacea~ 
ble order for publick, Affemblies 5 as if it were a 
thie but new done, and not before; for fo the 

word Now doth import. 
The Obfervator in confelling the Furifdiction to be 
incertain, and the priviledges widetermined of that 
‘ Court 
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Court that fhould bound and limit Monarchy, dothin 
effect acknowledge there is no fuch Court at all: 
for every Court confilts of Furifdittions and Privi- 
ledges, it is thefe two that create a Court, and are 
the effentials of it: If the admirably compofed Court 
of Parliament have fome defecis which may receive a- 
mendment, ashe faith, and if thofe defetis be {uch 
as caufe divifions beth between the Houfes, and between 
the King and both Houfes , and thefe divifions be about 
{oO main a matter as Furifdiétions and Priviledges , 
and power to create new Priviledges, all which are the 
Fundamentals of every Court , (for until they be 
agreed upon, the act of every Court may not one- 
ly be uncertain, but invalid , and caufe of tumults 
and {edition:) And if all thefe doubts and divifions 
have need to be folemnly folued , as our Obfervator 
confeffeth : Then he hath no reafon at all to fay , 
that Now the conditions of Supream Lords are wifely 
determined and quietly conférved, or that Now moft 
Countries have found out an art, and peaceable order 
for publick affairs , whereby the people may refime its 
own power to do it elf right without injury unto Prin- 
ces: for how can the wnderived Majefty of the people 
by affuming its oven poxer,tell how to do her felf right, 
or how 70 avoid doing uifjury tothe Prince, if ber Fu- 
vifdiction ‘be uncertain, and Priviledges undetermi- 
ned ? | 
He tells us Now mol? Countries have found an art, 
and peaceable order for pudblick, Affemblies: and to 
the intent that Princes may not be Now beyond all 
limits and Laws, the whole communzty in its unde- 
rived Majefty fhall convene to do Fujtice.. But he 
doth not’name fo much as one Country or King- 
dome that hath fowid 6ut this art, where the 
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whole Community in its underived Majefty did . 
cver convene to do Juftice. I challenge him, or 
any other for him, toname but one Kingdome 
that hath cither Now or heretofore found out this 
| art or peaceable order. Wedo heara great ru- 
|. mor in this age, of moderated and limited Kings 3 
' Poland, Sweden, and Denmark, are talked of for 
fuch; and in thefe Kingdomes, or nowhere, is 
fuch a moderated Government, as our Obfervator 
means, to be found. A little enquiry would be 
made into the manner of the Government of 
thefe Kingdoms : for thefe Northern people, as 
Bodin obferveth, breath after liberty. 

Firft for Poland, Boterus faith, that the Govern- 
ment of it is elective altogether, and reprefenteth ra- 
ther an Ariftocracie than a Kingdome: the Nobility, 
who have great authority in the Dicts , chufing the 
King, and limiting His Authority, making His So- 
veraignty but a flavifh Royalty : thefe diminutions of 
Kegality began firft by default of King Lewis, and 
Jagello, who to gain the fucceffion in the Kingdom 
contrary to the Laws, one for bis daughter, and the 
other for his fon, departed with many of his Royalties 
and Prerogatives, to buy the veices of the Nobility. 
The French Author of the book called the Eftates 
of the world, doth inform us that the Princes Ay- 
thority sas more free, not being fubject to any Laws, 
and having abfolute Power, not onely of their eftates,’ 
but alfo of life-and death, Since Chriftian Religion 
was received, it began to be moderated > firé by. 
holy admonitions of the Bifhops and Clergy , and then 
by fervices of the Nobility in war : Relegious Princes 
gave many Eonours, and many liberties to the Cl ergy 
and Nobility, aad quit. much of their Rights, the 

which 


308 The Anarchy of 


which their fucceffors have continued. The fuperiour 
dignity is reduced to two degrees, that is, the Palati- 
nate and the Chaftelleine, for that Kings in former 
simes did by little and little call thefe men to publike 
confultations, notwithftanding that they had abfolute 
power to do all things of themfelves, 10 command, dif- 
pofe, recompence,and punifh, of their own motions ¢ fince 
they have ordained that thefe Dignities fhould make 
the body of a Senate, the King doth not challenge 
much right and power over His Nobility, nor over 
their eftates, neither bath he any over the Clergy. 
And though the Kings Authority depends on the No~ 
bility for His election, yet in many things it is abfolute 
after Heis chofen: He appoints the Diets at what time 
and place He pleafeth, He choofeth Lay-Councellors , 
and nominates the Bifhops, and whom He will have to 
be His Privy Councel: He is abfolute difpofer of the 
Revenues of the Crown: He is abfolute eftablifher 
of the Decrees of the Diets ¢ It is in His power 
to advance and reward whom he pleafeth He 
is Lord immediate of His Subjects , but not of 
His Nobility: He is Soveraign Fudge of bis No- 
bility in crimimal caufes. The power of the Nobili- 
ty daily increafeth, for that in refpect of the Kings electi- 
on, they neither have Law, rule, nor form to do it neither 
by writing nor tradition. As the King governs 
His Subjects which are immediately His, with ab- 
folute Authority; fo the Nobility difpofe immediately 
of their vaffals, over whom every one. hath more than 
a Regal power, fo as they intreat them like flaves, 
There be certain men in Poland who are called 
EARTHLY MESSENGERS or Nuntio’s, they are 
as it were Agents of Furifdittions or Circles of the 
Nobility: thefe have a certain Authority, and, as Bo- 

tcrus 


terus faith, in the time of their Diets thefe men afz 
Semble in a place neer to the Senate-Houfe, where they 
chufe two Marfhals,by whom (but with a Tribune-like 
authority) they fignifie unto the Council what their 
vequelts arte Not long fince, their authority and re- 
putation grew fo mightily, that they now carry them- 
Selves as Heads and Governours, rather than officers 
and minifters of the publick decrees of the State: One 
of the Councel refufed bis Senators place, to become 
one of thefe officers, Every Palatine, the King re- 
quiring it, calls together all the Nobility of His Palz- 
tinate 5 where having propounded unto them the matters 
whereon they are to treat, and their will being known, 
they chufe four or fix out of the company of the 
EARTHLY MESSENGERS ; thefe deputies meet 


and make one body, which they call the order of 


Knights. 

This being of late years the manner and order 
of the government of Poland, it is not poffible for 
the Obfervator to finde among, them that the whole 
Community in its underived Majelty doth ever convene to 
do Fuftice : nor any election or reprefentation of 
the Community, or that the people affiime its 
own power to do it felf right. The EARTHLY 
MESSENGERS, though they may be thought to 
reprefent the Commons, and of late take much 
upon them, yet they are cle¢ted and chofen by 
the Nobility, as their agents and officers. ‘The 
Community are either vaffals to the King, or to 
the Nobility, and enjoy as little freedom or liberty 
as any Nation, But ir may be faid perhaps, that 
though the Community do not limit the King, 
yet the Nobility do, and {0 he is a limited Mo- 
narchy. The Anfwer is, that in trath, though 

. the 


a Limited and Mixed Monarchy. 3209 


310 The Anarchy of 

the Nobility. at the chufing of their King do limit his 
power, and do give him an Oaths yet afterwards 
they bave always a defire to pleafe him, and to 
{econd his will ; and this they are forced to do, to 
avoid difcord : for by reafon of their great power , 
they are fubje¢t to great diffentions, not onely 
among themfelves, but between them and the or- 
der of Knights, which are the Earthly Mefengers : 
yea, the Provinces are at difcord one with another : 
and as for Religion, the diverfity of Sects in Po- 
land breed perpetual jars and Hatred among the 
people, there being as many Seéts as in Amfterdam 
it {clf, or any popular government can defire. 
The danger of fedition is the caufe, that though 
the Crown depends on the election of the Nobi- 
lity; yet they have never rejected the Kings {uc- 
ceffour, or transferred the Realm to any other 
family, but once, when depofing, Ladiflaus for his 
idlenefs (whom yet afterward they reltored ) they 
elected Wencelaus King of Bobemia. But if the 
Nobility do agree to hold their King to his con- 
ditions, which is, not to conclude any thing but 
by the advice of his Councel of Nobles, nor to 
choofe any wife without their leaves, then it muft - 
be {aid to be a Common-weal, not a Royalty; 
and the King but onely the mouth of the King- 
dom, or as Queen Chriftina complained, that Her 
Hufband was but the fhadow of a Soveraign. 

Next, if it be confidered how the Nobility of 
Poland came to this great powers it was not by 
any original contract, ox popular convention . for it 1s 
faid they have neither Law, Rule, nor Form written 
ar unwritten, for the election of their King 5 they may 
thank the Bihops and Clergy : for by a. 
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admonitions and advice, good and Religious Prin- 
ces, to fhew their piety, were firft brought to ‘give 
much of their Rights and Priviledges to. their Subjects, 
devout Kings were meerly cheated of fome of their 
Royalties. What power foever general Affem- 
blies of the Eftates claim or exercife over and 
above the bare naked act of Councelling, they 
were firft beholding tothe Popifh Clergy for it : 
it is they firft brought Parliaments into requeft 
and power: I cannot finde in any Kingdom , . but 
onely where Popery hath been, that Parliaments 
have been of reputation; and in the greateft times 
of Superftition they are firft mentioned. 

As for the Kingdom of Deamarke, I read that the 
Senators, who are all chofen out of the Nobility, 
and feldom exceed the number of 28, with the 
chief of the Realm, do chufe their. King. They 
have always in a manner fet the Kings eldeft Son 
upon the Royal Throne. The Nobility of Den- 
marke withfiood the Coronation of Frederick 1559, 
till he fware not to put any Noble-man to death 
until he were judged of the Senate ; and that all 
Noble-men fhould have power of life and death 
over their Subjects without appeal ; and the King 
to give no Ofhce without confent of the Councel. 
There is a Chancelour of the Realm, before whom 
they do appeal from all the Provinces and Iflands, 
and from him to the King himfelf. I hear of 
nothing in this Kingdom that tends to Popula- 
rity 3 no Affembly of the Commons, no elections, 
or reprefentation of them. | 

Sweden is governed by a King heretofore elective, 
but now made hereditary in Guftavys time: it-is 
divided into Provinces; an appeal lieth from ns 
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Vicount of every territory toa Soveraign Judge 
called a Lamen; from the Lamens , to the Kings 
Councekand from this Councelto the King himfelf. 

Now let the Obfervator bethink himfelf, whether 
all, or any of thefe three Countries have found 
out any art at all whereby the people or community 
may affume its own power: if neither of thefe King- 
domes have, moft Countries have not, nay none 
have. The people or Community in thefe three 
Realms areas abfolute vaflals as any in the world ; 
the regulating power, if any be, is in the Nobi- 
lity: Nor is it fuch in the Nobility as it makes 
fhew for. The election of Kings is rather a For 
mality, than any real power: for they dare hard- 
ly chufe any but the Heir, or one of the blood Roy- 
al: if they fhould chufe one among the Nobility, 
it would prove very factious; if a firanger, odi- 
ous, neither fafe. For the Government, though 
the Kings be fworn to raign according to the 
Laws, and are not to do any thing without the 
confent of their Councel in publick affairs: yet 
in regard they have power both to advance and 
reward whom they pleafe, the Nobility and Se- 
nators do comply with their Kings. And Boterys 
concludes of the Kings of Poland, who feem to 
be moft moderated, that {ach as is their valour, dex- 
verity, and wifdome, fuch is their Power, Authority, 
and Government. A\{o Bodin faith, that thefe three 
Kingdoms are States changable and uncertain, as 
the Nobility is ftronger than the Prince, or the Prince 
than the Nobility; and the people are fo far from 
hberty, that he faith, Divers particular Lords exaét 
fe a Cujftoms, but Tributes alfo, which are con- 
rmea and grow ftronger, both by long prefcription of 
time, and uf of pain dia: The End. 
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To the JURY-MEN 


ENGLAND, 


FE E late Executon of Witches at the 
Summer Affifes in Kent, occafioned 
this brief Exercitation, which adm 
dreffes it felf to fuch as have not delibe- 
rately thought npon the great difficulty in 
difcovering, what, or who a Witch is. To 
have nothing but the publick Faith of the 
prefent Age, is none of the beft Evidence, 
unlefs the univerfality of elder tines do 
concur with thefe Dotirines , which ignos 
rance in the times of darkne{s brought forth, 
and credulity in thefe days of light hath 
continued. 

Such as fhall not be pleafed with this 
Tratéiate, are left to their liberty to conffa 
der, whether all thofe Proofs and Pre- 
Sumpiions number'd up by Mr. Perkins , 
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for the Convittion of a Witch, be not al Con- 
demned , or confeffed by bimfelf to be un- 
fufficient or uncertain. 

He brings no lef{s thaw eighteen figns or 
proofs,whereby a Witch may be difcovered, 
which are too many to be all true: his fe- 
ven jirfi he himfelf confeffeth to be infufft- 
cient for Conviction of a Witch 5 His eight 
next proofs (which he faith men in place 
have ufed.) he acknowledgeth to be falfe or 
infufficient. Thus of his Eighteen proofs, 
which made a great fhew, fifteen of them 
arecaft off by himfelf ; there remains then 
his ftecteenth, which is the Confeffion of 
aWitch 5 yet prefently he is forced to yield, 
That a bare Confeffion is not a fufficient 
proof, and fo he cometh to his feventeenth 
proof, which is, two credible wituzeffes, and 
he here grants, that the League between the 
Devil and the Witch is clofely made, and — 
the practices of Witches be very fecret, 
that hardly a wan can be brought, which 
upon his own knowledge can aver fuch 
things. Therefore at laft, when all other 
proofs fail, he i forced to fly to his eigh- 
teenth proof, and tells ws, that yet there is 
away to cometo the knowledge of a Witch, 
which is, that Satan ufeth all means to 
difcover a Witch; which how it can ‘f 

we 
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well done, except the Devil be hound over to 
Sive in evidence againft the Witch, can- 
not be under ftood. 

And as Mr. Perkins weakexs and dif- 
credits all his own proofs, fo he doth the 
like for all thofe.of King James, who, as I 
remember , hath but Three Arguments for 
the difcovery of 2 Witch. Firjt, the fe- 
cret Mark of aWitch, of which Mr. Pere 
Kins faith ; it hath no power by Gods Or- 
dinance. Secondly, The difcovery by a fel- 
low-Witch; this Mr. Perkins by no means 
will allow to be a good proof. Thirdly, 
the fwimming of a Witch, who is to be 


flung crofs ways intothe water,that is, as. 


Wierus izterprets it, when the Thumb of the 
right Hand is bound to the great Toe of the 
left Foot, and the Thumb of the left Hand 
to the great Toe of the right Foot, Againft 
this Tryal by water, together with a difa- 
bility in a Witch to fhed Tears, (which 
King James mentions ) Delrio and Mr. Per- 
kins both argues for it feens they both write 
after King James, who put forth his Book 
of Demonologie in his youth, being in Scot- 

land, about his age of thirty years. 
dt concerns the people of this Natiou to 
be more diligently infirnded in the Do- 
Grine of Witch-craft, than thofe of For- 
Y 2 raign 
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raign Countries, becaufe here they are tyed 
to a ftrider or exatber Rule in giving their | 
fentence than others ares: for all of thew 
muft agree in their Verdict , which in a 
cafe of extream difficulty is very dangerous; 
and it is a fad thing for men to be redu- 
ced to that extremity , that they muft ha- 
zard their Conf{ciences or their Lives. 


A 
DIFFERENCE 


BETWEEN 


An Englifb and Hebrew WITCH. 


| HE Point. in. Queftion is briefly this ; 
Whether fuch a Witch as is Condemned 
by the Laws and Statutes of this Land, 
be one and the fame with the Witch for- 
bidden by the Law.of Mofés. 
The Witch Condemned by our Statute-law is , 
1 Facob. Cap. 12. ; 

One that fhall ule, practice, a2 ereccite 
any Anvocation oz Cawuration of anp 
chit. a2 wicker {pitit, o2 confult,. cave- 
nant With, entertain aeemplop, feen oz 
Eeward any entl o2 Wicked (pirit, to o2 fo2 
any intent o2 purpates o2 take up anp 
Head man, aman, orcHild, out af His, 
her, O2 theit grave, o2 any other place, 
where the Dean body refteth, o2 the skin, 

hote,o2 other part ofany Dead perfon, to 
be employed o2 ule th any manner of 
CCitchcratt, Horcecy, Chari a2 Cuchant- 
Wents o2 halt ule, peacice, o2erercile 
ay Cicehcratt, Cuchancment, Charm, 
f 2 & 
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82 Sorcery, whereby any perfon hall he 
Killed, Deffroped, watted, confuined, pt- 


“ned, oiamenin His ahHer body, a2 any 


part thereof: fuch Déilenders ouely ann 
fawiiily Convicted and Attatnted, thall 
fufter Death. pei 

af any perfon hall take upon Him bp 
TUitcherait, Jnchantment , Charm n2 
Horwery, ta tell a2 Declace tn what place 
any Creature of Oald a Stiber Hould 
OMight be found 02 hHadin the Carth, 
O2 ather fecret places , a2 where Onds, 
O2 things lot o2ftain thould be found o2 
become: D2 to the intent to provoke anp 
perian ta unlawtnl tobe, 02 whereby any 
Cattie oo Gongs of any perfor thall be 
Hefirayen, waked, o2 inipaired s 020 De- 


firoy o2 hurt any perfon, in his, 02 her 
bony, thounh the fame be not efieced, 
&c. i pears {mpttonment, ann piilop, 
Ke and the tecond Convicion Death, 


In this Statute, thefe Points are obfervable. 


1. That this Statute was firft framed in 5. Eliz. 
and onely the penalties here alittle altered, and the 
laft claufe concerning provoking of perfons to love, 
and deftroying of Cattle and-Goods, @c. is fo 
changed, that I cannot well make fence of it, ex- 
cept it be rectified according to the words of the 
former Statute which ftands repealed. 

2. Although the Statute runs altogether in the 
disjunctive Or, and fo makes every fingle crime 
capital, yet the Judges ufually by a favourable in- 

: terpretation 


an Englifh and Hebrew Witch. 315 


terpretation , take the disjunctive Or, for the copu- 
lative And® and therefore ordinarily they condemn 
none for Witches, unlefs they be charged with the 
Murdering of fome perfon. © 

3. This Statute pre-fuppofeth that every one 
knows what a Conjurer, a Witch, an Inchanter,, a 
Charmer, and Sorcerer is, as being to be learned 
beft of Divincs; and therefore it hath not def- 
cribed or diftinguifhed between them : and yet the 
Law is very juft in requiring a due and lawful con- 
viction. 


The definition of Witch-craft.  - 


| he the better difcovery of the qualities of thefe 
crimes, I fhall fpend fome difcourfe upon the 
Definition of thofe Arts by Divines : for both thofe 
of the Reformed Churches , as well as thefe of the 
Roman, in a manner , agree in their definition of 
the fin of Witch-craft. I fhall inftance in two late 
Writers, viz. Mr. William Perkins in his Difcourfe of 
Witch-craft , and in Martin Delrio, a Jcfuit of Lor- 
rain , in his Book of Magical Difquifitions. 

Our Englith word Witch, is derived from the 
Dutch word Wiechelen , or Wijebelen, which doth 
properly fignitie mbinying or neying \ike a Horfe , 
and doth alfo fignifie to foretel or prophecy; and 
Weicheler fignifies a South{ayersfor that the Germans, 
from whom our Anceftors the Saxons defcendéd, 
ufually and principally did, as Tacitus tells us, divine 
and fore-tell things to come, by the whinying and neying 
of their Horfes. Hinnitu & fremitu axe his words. 

For the Definition Mr. Perkins faith, Cap.t. 
Witch-craft is an Art ferving for the work: 

Yee ing 
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ing of wonders , by the affiftance of the Devil, fo far 
4s God fhall permit. > 
Delrio defineth it to be an Art, which by 
Lib. 1. the power of 2 Contract entred into with the 
Cee Devil, fome wonders are wrought which pals 
the common underftanding of men. Ars gua 
ve pacii cum Demonibus initi mira quedam communenn 
bominum capium fuperantia officiuntur. 

In thefe two Definitions, fome Points are worth 
the noting, 

1. They both agree in the main Foundation . 
which is a Contra with the Devil , and therefore 
Mr. Perkins thought it moft neceflary , that this 
main point fhould be proved 3 to which purpofe he 

promifeth to detine a Witch, by opening 
Cap.2. the nature of W, itch-craft , as it is delivered 
in the old and new Teftament 5 and yet after 
Cap.2. he confeffeth a manifelt Covenant is not fo 
fully fet down in Scripture: And out of the 
New Teftament he offers no proof at all, though he 
promifed it ; neverthelefS, he refolves us that a Co- 
venant is a moft evident and certain truth, that may not 
e called in queftion. , 

For proof of a Covenant, he produceth onely 
one Text out of the old Teftament; neither doth 
he fay, that the Text proveth a Contract with the 
Devil, but onely that it intimateth fo much : Thus 
at the firft he falls froma proof to an intimation 

oncly, The Text is, Pfal. 58. v. 5. of 

Cap.2._ which his words are thefe: Howfoever the 
common Ivanflation runneth in other terms : 

yet the words are properly to be read thus : Which hea- 
reth not the voice of the mutterer joyning Socicties cun- 
ningly — the main Foundation of the Charm, Societies 
or 
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or Gonfederacies cunningly made, net betreeen man and 
man, but, as the words import, between the Enchanter 
and the Devil, Deut. 18. 11. 

Anfwer. Though there be neither mention of 
Spirit or Devilin this Pfalm, yet Mr. Perkins would 
have us believe that there can be no conjoyning or con- 
Sociating but with the Devil : but Mr. Aiafworth, as 
great a Rabby as Mr. Perkins , finds other Interpre- 
tations of this Text; and though he mentions fel- 
lowfhip with the Devil , yet he puts it in the third 
and laft place, as the neweft and lateft Interpretati- 
on:,for he teacheth us, that the Enchanter had his 
title both in Pfalm 58. and in Deut. 18. either becaufe 
he affociates Serpents, making them tame and familiar 
that they hurt not, or becaufe fuch perfons ufe to, bind 
and tye bonds, or things about the body,.to heal or burt 
by Sorcery. Alfo he teacheth us, that a Charmer doth 
joyn or fpeak words of a ftrange language, and with 
out fence, &c. 

Delrio it {eems puts no confidence in this Text 
of Mr. Perkins , for he doth not cite it to prove a 
Contract 5 yet he hathalfo one Text of his own 
to that purpofe, it is E/zy 28.15. where 
it isfaid, We have made a Covenant with Lib. 2. 
Death,and with Hell we are at an agreement Qu. 4. 
Percuffimus fadus cum morte. & cum inferno 
fecimus patium; and Delrio tells us, that Tho: Aqui- 
nas did apply this Text to Witches, magis fatis pros 
babili interpretatione. 

Anfwer. If this Text be confidered, it proves no- 
thing atall:. for it doth not. charge the proud and 
drunken Epbraimites, of whom it is {poken , that 
they had made an agreement with Hell, but it is 
onely a falfe brag of their own , to juftifie theis 

Wick- 
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wickednefs by a lye: for it isnot poifible to make 
a Covenant with Death, which in it {elf is poe 
thing but a meer not being 5 and whereas it is cal- 
led an agreement with Hell , it may be tranflated 
as well, if not better in this place ,.an agreement 
with the Grave; and fo the Interlineary Bible hath 
It; and Tremelius and Funius render it, Pepigimus 
fedus cum morte, & cum fepulchro egimus cautum ; 
which they term a Thrafonical hyperbole: and Deo- 
datus bis Italian Bible hath, Habbiamo fatto lega col 
fepolero fo likewife the S pamfh. Bible tranflates it, 
Concierto tenemos hecho eon la muerte,é con La Sepultura 
bazimos acuerdo, 

It may be wondered that neither Mr. Perkins 
nor the Jcfuit have any other or better Texts 
fo prove this Contraét between the Witch and 
the Devil. But the truth is, it is very little that 
either of them fay. of this great point, but pafs 
it over perfinctorily. Perhaps it may be thought 
that King Fames hath faid, or brought more and 
better proofs in this point; but I do not finde 
that he doth meddle with it at all, but takes it 
for granted that. if there” be Witches, there mutt 
needs be a Covenant, and fo leaves it without 
further proof. 

A fecond note is, that the agreement between 
the Witch and the Devil they calla Covenant, 
and yet neither of the parties. are any way bound 
to perform their part; and the Devil, without 
doubt, notwithftanding all his craft, hath far the 

worlt part of the bargain. ~The bargain 
Cap.12. runs thusin Mr. P. the Witch as a flave 
binds bimfelf by Vow to believe in the De- 
wl, and to give bin either Body, or Soul, or both, un- 


- der 


{gs like the fin againft the Holy Ghoft, unpardonae 
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der bis hand-writing, or fome part of his Blood, 
The Devil promifeth to be ready at bis vaffals com- 
mand to appear inthe likenefs of any Creature, to 
confult, and to aid him for the procuring of Plea- 
fire, Honour, Wealth, or Preferments to go for him, to 
carry him any whither, and do any command, 
Whereby we fee the Devil is not to have benefit of 
his bargain till the Death ofthe Witch; in the mean 
time he is to-appear always at the Witches com-~ 
mand, to go for him, to carry him any whither, 
and to do any command: which argues the 
Devil to be the Witches flave, and not the Witch 
the Devils. 

Though it be true which Delrio affirmeth, that 
the Devil is at liberty to perform or break bis com- 
pait, for that no man can compel him to keep bis 
promife, yet on the other fide, it is as poffible 
for the Witch to fruftrate the Devils Contract, 
if he or fhe have fo much grace as to repent 5 
the which there may be good caufe to do, if 
the Devil be found not to perform his promife: 
Befides, a Witch may many. times require that 
to be done by the Devil, which God permits 
not the Devil to dos thus againft his will the 
Devil may lofe his credit, and give occafion of 
repentance, though he endeavour to the utmoft of 
his power to bring, to pafs whatfoever he hath 
promifed 5 and fo fail of the benefit of his bargain, 
though he have the hand-writing, or fome . part 
of the blood of the Witch for his fecurity, or 


the folemnity before witneffes, as Delrio ima- 


eimeth. : 
I am certain they will not fay that Witch-craft 


able, 
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ble: for Mr. Perkins confeffeth the contrary, and 

Delrio denies it not; for he allows the 

“Lib. 5. Sacrament of the Eucharif® to be admi- 

Sect. 18. niftred ‘to a condemned Witch, with 

this limitation, ‘that there may be about 

four hours {pace between the Communion, and 

the Execution, in which time ‘it may be pro- 

bably thought thatthe Sacramental Species (as they 
»eall it) may be confumed. 

3- Delrio in his fecond Book, and-fourth Quefti- 
‘on, gives this Rule, which he faith is common to 
all Contratis with the Devil, That firft they muft de- 
ay the. Faith, and Chriftianifm, and Obedience to God, 
‘awd reject the patronage of the Virgin Mary, and re- 
vile her. To the fame purpofe Mr. Perkins affirms 
“that Hitches renounce God and their Baptifm. But 
if this be common to all Contraéts with the De- 
vil, it will follow that none can be Witches but 
fuch as have tirlt been Chriftians, nay and Roman 
Casholiques, if Delrin fay true ; for who elfe can re- 
nounce the patronage of the Virgin Mary ? And 
‘what fhall be faid then of all thofe Tdolatrous Na- 
tious of Lapland, Finland, and of divers parts of 
Africa,and many other Heathenifh Nations > Which 
our ‘Travellers report to be full of Witches? and 
indeed, what need or benefit can the Devil gain by 
contracting with thofe Idolaters, who are furer his 
own, thanany Covenant can make them ? 

4. Whereas it is faid that Witchcraft is an 
Art working ‘wonders, it mult be underftood that 
the art muft be the Witches Art, and not the 
Devils, otherwife it is no Witch-craft, but Devils- 
cratt.' It is confeffed’on all hands, that the Witch 
doth not work the wonder; but. the Devil onely, 

It 


_ from Satan. ‘To the fame purpofe he | 
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Tt isa rarevArt fora Witch by her Art to be a- 
ble todo nothing her felf, but to command an- 
other to prattife the Art. In other Arts, Mr. 
Perkins confeffeth that the Arts Mafter is able 
by himfelf to prattife bis Art, and to do 
things belonging thereunto,without the help Cap.1. 
of another, but in this it is otherwife—— Seda. 
the power of effecting ftrange works doth not : 
flow from the skill of the Witch, but is derived wholly 
faith, that the means of working wonders Cap.4. 
are Charms ufed as a Watch-word to the Sect.1. 
Devil to caufe him to work, wonders : {o 
that the Devil is the worker of the wonder, and 
the Witch but the Counfellour, Perfwader , or 
Commander of it, and onely accefflary before the 
Fact, and the Devil onely principal. Now the 
difficulty will be, how the acceffary can be duely 
and lawfully conviéted and attainted according as 
our Statute requires, unlefs the Devil, who is the 
Principal, be firft convicted, or at leaft outlawed 5 
which cannot be, becaufe the Devil can never be 
lawfully {ummoned according to the rules of our 
Common-law. For further proof that the Devil 
is the principal in all fuch wonders, I fhall thew 
it by the teftimony of King Fames, in a cafe of 
Murther, which is the moft capital crime our Laws 
look upon. Firft, he tells us that the Devil teaches 
Witches how to make Pittures of Wax and Clay, 
that by the rofting thereof the perfons that they bear 
the Name of may be continually melted, or dried away 
by continual fickne{s —— not that any of thefe means. 
which he teacheth them (except poyfons, which are 
compofed of things natural) can of themfelves belp 
. ory 
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anything to thefe turns they are imployed in, 
Lib.2.  Secondly,King Fame afirms that Witches 
Cap.5. can bewitch, and take the life of Men or 
Women by rofting of the Pictures, which is 
very pofible to their Mafter to perform: for although 
that inftrument of Wax have no vertue in the iurn 
doing , yet may he not very well, by that fame med 
Sure that his conjured Slave melts that Wax at 
she fire, may be not I fay at thefe fame times, fub- 
silly as a Spirit, fo weaken and fatter the fpirits of 
life of the patient, as may make him on the one part 
for faintneS to {reat out the humours of bis body sand 
on the other part , for the not concurring of thefe fpirits 
which caufe his digeftion, fo debilitate bis ftomack,, that. 
bis humour radical continually fweating out on the one 
part, and no new good Suck being put in the place 
~ thereof for lack of digeftion on the other, be at laft 
Shall vanifh away even as his Pitiure will do at the F ares. 
Here we fee the Pidure of Wax, roafted by the 
Witch, hath no vertue in the Murdering, but 
the Deviloncly. It is neceffary in the firlt place 
that itbe duly proved that the party Murther’d 
be Murthered by the Devil: for it is a thame to 
bely the Devil; and it is not poffible to be proved, 
if it be Subtilely done as a Spirit. 

5- Our Definers of Witch-craft difpute much, 
whether the Devil can work a Miracle : they re- 
folve he can do a Wonder, but not a Miracle ; 
Mirum, but not Miraculum. A Miracle, faith Mr. 
Perkins, is that which is above or againft-nature fim 
ply 5 aWonder is that which proceeds not from the ordi 
wary courfe of nature. Delrio will have a Miracle to 

€ preter, or fupra nature create vires: both feem 
to agree in this, that he had need be an admirable 
or 
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or profound Philofopher, that can diftinguifh be- 
tween a Wonderand a Miracle ; it would pofe Ari- 
ftotle himfelf, to tell us every thing that can be 
done by the power of Nature, and what things 
cannot 3 for there be daily many things found out, 
and daily more may be , which our Fore-fathers 
never knew to be poffible in Nature. Thofe that 
were converted by the Miracles of our Saviour, ne- 
ver ftayed to enquire of their Philofophers what the. 
power of Nature was; it was fufficient to them, 
when they faw things done, the like whereof they 
had neither feen nor heard of, to believe them to 
be Miracles. 

6. It is commonly believed and affirmed by 
Mr. Perkins , that the caufe which moves the De- 
vil to bargain with a Witch, is a defire to obtain 
thereby the Soul and Body of the Witch. But 
I cannot fee how this can agree with another 
Doctrine of his, where he faith, The Precepts of 
Witch-craft are not delivered indifferently to every 
Man, but to his own fubjedis the wicked, and not to 
them ll, but to fpecial and tried ones, whom he moft 
betrufteth mith bis fecrets , as being the fitteft to 
to, ferve bis turn, both in refpeét of their willingnefs to 
dearn and pratiife, as alfo for their ability to become In- 
Struments of the mifchief he intendeth to others. Al\ this 
argues, the end of the Devils rules of Witch-craft is 
not to gain Novices for new Subjects, but to make 
ufe of ol ones toferve his turn. 

7+ The laft claufe of Mr. Perkins definition is, 
that Witch-craft doth work wonders fo far as God 
Shall permit.A fhould here defire to have known whe- 
ther Mr. Perkins had thought that God doth permit 


farther power to: the Devil upon his. contracting, 


with 
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with the Witch, than he had before the Contra: 
for if the Devil had the fame permiffion before 
the Contract, then he doth no more mifchief 
upon the Contract, than he would have gladly 
done before, fecing, as Mr. Perkins faith, The 

Devils malice towards all Men is of fo 
Cap.7. high a degree, that he cannot endure they 

Should enjoy the World, or the benefits of 
this life (if it were poffible) fo much as one hour. 
But yet afterward I finde Mafter Perkins is more 
favourable to the. Devil, whete he writes, that if 
the Devil were not (tirred up and provoked by the Witch, 
he would never do {0 much hurt as he doth. 


Of the Difcerning and Difcovery of a Witch. 


Magiftrate, faith Mr. Perkins, may 
Cap.7. A 


not take upon him to examine whom 
Sect. 1. and how he willeth of any Crime , nor to pro- 
ceed upon flight caufes, or to fhew bis Autho- 
rity, or upon finifter refpecis, or to revenge bis malice, or 
to bring parties into danger and fufpition 5 but he muft 
proceed upon fpecial prefemptions. 
ms He ‘calls thofe prefumptions, which do at 
Cap ae leaft probably and conjecturally note one to be 
Sect.2. a Witch, and are certain figns whereby the 
Witch may be difcovered. 1 cannot but wonder that 
Mr. Perkins fhould fay , that pref{umptions do at 
leaft probably and conjecturally note, and are cer- 
tain figns to difcover a Witch 3 when he confeffeth, 
that though prefumptions give occafion to examine, yet 
they are no fufficient caufes of  convittion: and 
though prefumptions be never fo ftrong , yet they are 
not proofs Sufficient for Conviction, but onely for Exa- 
mina- 


az Englifh and Hebrew Witch. 325 
mination. Therefore no credit is to be given to thofe 
preftumptions he reckons up. 1. For common fame, 
it falls out many times, faith he, that the innocent may 
be fufpected , and fome of the better fort notorioufly de-~ 
famed. 2. The teftimony of a-fellow-Witch, he confet- 
feth, doth not probably note one to be a Witch: The like 
may be {aid of his third and fourth prefumption, if 
after curfing, of quarrelling, or threatning, there follow 
prefent mifchief. And the fifth prefumption is more 
frivolous, whith is, if the party be the Son or Daugh- 
ter, or Servant, or Friend, never neighbour , or old com 
panion of a Witch. The fixth prefumption Mr. Perkins 
dares not, or isloath to own, but faith, Some add, 
if the party fufpecied have the Devils Mark, and yet 
be vefolves , if fitch a Mark be deferied , whereof ‘no 
evident reafon in nature can be given , the Magiftrate 
may caufe fuch to be examined , or take the matter ine 
to bis own bands , that the truth may appear 3 but he 


doth not teach how the truth may be made toap- . 


‘pear. The laft prefumption he names, is, if the 
party examined be unconftant , or contrary to bimfelfs 
here he confeffeth, 2 good man may be fearful in a 
good canfe , fometimes by nature , fometimes in re- 
gard of the prefence of the Fudge, or the zreatnefs of 
the Audience 3 fome may be fuddenly taken, and others 
want that liberty of fpeech which other men have. 

Touching Examination, Mr. Perkins names two 
kinds of proceedings , either by fimple Queftion, or 
by Torture : Torture, when befides the enquiry by words, 
the Magiftrate ufeth the Rack; or fome other violent 
means to urge Confeffion, this he faith , may be law- 
fully ufed, bovbeit not in every cafe , but onely upon 
trong and great prefimptions , and when the party is 
obttinates Here it may be noted, that it ipod 
£ aws 
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lawful for any perfon, but the Judge onely, toallow 
Torture : fufpitious Neighbours may not, of their 
own heads, ufe either Threats, Terrors, or Tortures. 
I know not any one of thofe prefumptions before- 
cited, to be fuflicient to warrant a Magifirate to 
ufe Torture 3 or whether when the party conftant- 
ly denies the Fact, it muft be counted obftinacy, 
In cafe of Treafon fometimes, when the main 
Fad hath been either confefled, or by fome infal- 
lible proofs manifefted, the Magiftrate, for a farther 
difcovery of fome circumftance of the Time ,, the 
Place, and the Perfons,. or the like, have made ufe 
of the Rack: and yet that kind of torture hath 
not been of antient ufage in this Kingdom 3; for if 
my memory fail not , Ihave read , that. the Rack 
hath been called the Duke of Exeters Daughter, and 
was firft ufed about Hen. 6. days. 

From prefumptions ,, Mr. Perkins proceeds to 
proofs of a Witch; and here he hatha neat di- 
fiinction of proofs, lefs fufficient, or more fufficient + 
by lefs fuficient he meaneth infuficient , but gives 
them this mild and ftrange phrafe of lefs fufficient-, 
that it may not difpleafefuch friends (as I conceive) 


allow thofe lefs fufficient proofs for fuficient,though ~ 


he reckons them for no better than Witch-cratt, 
Thofe unfufiicient fufhicient proofs are weaker and 
werfe than his prefumptions, which he confeffeth 
are no proofs at all; yet we muft reckon them up. 
His firft lefs fufhcient proof is, Zhe antient trial by 
taking red-hot Irons,or putting the hand in bot fealding 
water ; this,he faith, hath been condemned for Diaboli- 
cal and wicked, as in truth it > for an innocent man 
may thereby be condemned, and a rank Watch {cape un- 
punifbed. A fecond infuficient proofis, Scratching 
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| of the fifpetted party., and the prefént recovery there= 
j #pon. A third is, the burning the thing bewitched , 


| 4 a Hog, an Ox, or other Creature, it is imagined a 


forcible means to caufe the Witch. to difcover ber felf. 
A fourth , is the burning the Thatch of the Sulpecied 
parties Houfe. The fifth lefs fufficient proof is, the 
binding of the party hand and foot , and cafting crofs- 
says into the water, if he finks, fhe is counted inno- 
cent 5 if’ (he float on the water and fink not , (he is ta- 
ken for a Witch, .convitted, and punifhed. The Ger- 
mans wked this Tryal by cold water; and it was 
imagined, that the Devil being moft light, as par- 
ticipating more of Aix thai of Water , would hold 
them up above the water , either by putting him- 


- {elf under the Witch,and lifting her up, as it were 


with his back,, or by uniting himfelf,and poffefting 
her whole body. 

All thefe lefs fufficient proofs, faith Mr. Perkins, 
ave fo far from being {ufficient , that fonie of them, if 
net all, are after a fort practices of Witch-craft, having 
no power. by Gods Ordinance. Hereby he condemns 
point-blank King Fantes’s judgment, as favouring 
of Witchraft, in allowing of the Tryal of a Witch 
by {wimming as a principal proof. And as I take 
it, he condemns himfelf alfo, except he can find 
any Oidinance of God, that the having of an in- 
curable and infenfible mark or fore, fall bea pre- 
{umption, or certain fign of a Witch, 

A fixth lefs fuficient proof, is the Teftimony of a 
Wizard, Witch, or cunning man , who is gone or fent 
unto, and, informs that he canfbew in a gla{s the Face 
of the Witch. This accufation of a Witch by an> 
Other Witch, Mr. Perkins denies tobe fifficient ; and 
bepurs this cafes If the Devil appear to a grand Fri- 

Z 2 | ae 
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vy. in the likenofs of fome known man , and offer to 
take bis Oath that the perfon in queftion is aWitch , 
foould the Enqueft receive bis Oath or accufation to 
condemn the party ? He anfwers, Surely no, and yet 
shat is as much asthe Teftimony of another Witch, who 
onely by the help of the Devil revealeth the Witch: if 
shis hould be taken for a Sufficient proof , the Devil 
would not leave one good man alive in the world. 

This difcrediting of the Teftimony of a Witch, 
takes away the other (for he hath but two) of King 
Fames main proofs for the difcovery ofa Witch; for 


he faith, Who but Witches can be provers,and fo witnef=. 


fes-of the doings of Witches ? and to the {ame pur- 
pofe Mr. Perkins himfelf confeffeth , that the Pre- 
cepts of Witch-craft are not delivered , but to the De- 
vils oven Subjetisthe wicked. 


A feventh lefs fuficient proof is, when a man in 


open Court affirms, fuch a one fell out with me, and 
curfed me,threatning I fhould {mart for it in my perfon 
or goods 5 upon thefe tbreats,fuch Evils and Loffes pre- 
fintly befel mes this is no fire ground for Conviction , 
faith Mr. Perkins , for it pleafeth God many times to 
lay bis Hands upon mens perfons and goods, without the 


procurement of Witches 5 and yet faith Mr. Perkins, 


Experience fbews, that ignorant people will make ftrong 
proofs of fuch prefumptions, whereupon fometimes Fu- 
rors do give their Verditt again{t parties innocent. 

The laft lefs fufficient proof is, if a man being fick; 
upon fufpition will take it on his death , that {uch a one 
hath bewitched him, it is of no moment, faith Mr. Per- 
kins ; it is but the fufpition of one man for himfelf and 
is of no more force than another mans word againft bim. 

All thefe proofs , faith Mr. Perkins , which’ men in 
place have ordinarily ufed, be either falfe or infuffici- 
ent figns. 7 At 
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Atthe laft Mr. Perkins comes to his mre fuffici- 
ent proofs, which are in all but two. The confeffi- 
“ht onof the Witch, or the proof of two witneffes, 
jt } Againft the confeffion of a Witch, Mr. Perkins con- 
vo § fefleth, it is objected, that one mxy confess 
' if} againft himfelf an. untruth , being urged by Chap.7. 
wil | force or threatning, or by defire upon fome Scct. 1. 
. grief to be out of the World or at leaft be- 
itt; ing introuble 5 and perfwaded it is the belt courfe to 
King | fave their lives and obtain their liberty , they may upon 
mor | -fimplicity be induced to confefs that they never did, even 
ins} againft themfelves. The truth of this. Allegation 
pus f Mr. Perkins doth not deny, but grantsit, in that his 
Pe J -Anfwer is, That be doth not fay a bare Confeffion is 
De | fufficient, but a Confeffion after due Examination ta- 

ken upon pregnant prefumptions. But it a bare con- 
min | feflion be not a fufficient proof, a pregnant pre- 
md } {umption can never make it fuch; or if it could, 
in} then it would not be a fufficient proof. For the far- 
je | ther weakning of the confeflion of a fufpected 
in, 1 Witch , we may remember what Mr. Perkins hath 
win | formerly anf{wered,when it was alleadg- 
ite |, ed, that xpon a melancholy humour , ma- Cap. 7. 
in; | ny confefs of themfelves things falfe and Sect. 1. 
ng impoffible, That they are carried through 
le | the Air ina moment , that they pafs through key-boles 
and cleffs of Doors 5 that they be fometimes turn'd in- 


fi to Cats, Hares, and other Creatures, and fuch like 3 
‘ne all which are meer fables,and things impoffible. Here 
De Mr... Perkins anfwers, that when Witches begin to 


“ih make a League, they are fober and’ found in under- 

it standing 5 but after they be once in the League , their 

in reafon and underftanding may be depraved,memory weak: 

ned, and all thé powers of their Soul blemifhed , they 
Ray. 


3 are 
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are deluded, and fo intoxicated, that they will run into 
a thoufand of phantaftical imaginations , holding them- 
Selves to be transformed into the fhapes of other Crea- 
tures, to be tranfported in the Air, to do many 
firange things which in truth they ‘do not. 

Now Mr. Perkins will confels, that the Exami- 


nation and Conteffion of a {ufpeéted Witch, is al- c 


ways afterfuch time as her Covenant is made 3 

when the is by ‘his Confeffion deluded , nee not fit 
to give teftimony againft her felf. 
“His f{econd ‘more fifficient proof (he fails if the 
party will not confefs , as commonly it falleth int’) as 
two witnelfes svencbing upon their own knowledge,either 
that the party accufed hath wiade League with the De- 
vil, or bath done fome known practices of Witch-craft, 
or bath invocated the Devil ,° or defired bis help. But 
if every man that hath invocated’ the Devil, or de- 
fired his help, muft-have formerly made a League 
with him , then whole Nations are every man ot 
them Witches; which I'think none willfay. “: 

As for the League, and’ proof of Witchraft , 
Mr. Perkins contefleth , Some may fay, If thefe be the 
onely ftrong proofs for the Conviction of a Witch, # 


will be then impoffi ible to put any one to death 5 becawle ‘ 


the League with Satan is clofely made, and the pratti- 
ces of Witch-cr ‘aft are alfo very fecret’, and hardly can 
aman be brought, which upon his own ‘knowledge can 
aver fuch things. ‘To this Mr. Perkins an{wer is a 
confeilion : that bow/foever the ground and pratiice be 
Secret, and be to many unknown , yet there isa way to 
come ‘to the knowledge thereof. —+ Satan endeavoreth the 
difcovery, and ufeth all means to difclofe Witches. 
This means he fpeaks of thould be in the power of 
the Judge , or Hes it Is no 2 gies for the Dilaaaery * 


a 
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a Witch, but anely when the Devil pleafeth. I do 
not find he proves that it is ufual with Satan to en- 
deavour any fuch Difcovery ; neither do [ fee how 
it is practicable by the Devil : for either he muft do 
it by his.own relation. or report; which as it cannot 
be proved he ever did , foit is vain, and to no 
purpofe if he doit; for Mr. Perkins hath difcredi-« 
ted the teftimony of the Devil, as invalid , and of 
no force for conviction :, or elfe the Devil mutt dif- 
cover it by fome fecond means ; and if there had 
beat any fiich fecond mearis ufual, Mr. Perkéns 
would have taught us what they are, and not. 
have left us onely to his two more fufficient proofs, 
which he confeffeth are not infallible. 

King James tells us, that the Devils. fir(t 
difcovering of bimfelf for the gaining of a Lib.2. 
Witch , is either upon their walking folitari- Cap.2. 
ly in the Fields, or elfe lying paufing in their 
bed , but always mithout the company of any other 3 
and at the making of Circles and Conjurations , none 
of that craft will permit any others to bebold; when 
the Devil and his Subjects are thus clofe and fecret 
in their actions, it cannot be imagined that he will 
ufe all means to difcover his moft {pecial and trufti- 
eft Subjects: and though Mr. Perkins tells 
us, that by vertwe of the Precontract, the De- Cap.7. 
vil is cock-fure of his inftruments, yet Sect.2. 
within a few lines he changeth his note, 
and faith, Though he have good hope of them, yet he 
is not certain of their continuance, becaufe fome by the 
mercy of God have been reclaimed and freed from his 
Covenant. Befides, heconfeffeth, the Devil fuffereth 
fome to live long undifclofed , that they may exercife the 
greater meafure of bis malice in the world. It re- 

mains 
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mains, that if the two true proofs of Mr. Perkins, 
which are the Witches Confeflion, or fufficient wit- 
neffes,fail.we have not warrant.as he faith,in the word, 


to put fuch an one to death. 
I conclude this point in the words of Mr. Per- 


| i kins I advife all Furors, that as they be diligent in | [’ 

| the zeal of Gods glory, fo they would be careful what ( 
} they do, and not to condemn any party {ufpected upoit Ayts 
i bare prefimptions, without found and fufficient proofs , Inc 


that they be not guilty through their own raffnefs , of | Sit 
Shedding innocent blood. Be Mabey: dy ae ye Te 
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Of the Hebrem Witch. 


N Dent. 18. The Witch is named with divers 

other forts of fuch as ufed the like unlawfull 
Arts ; asthe Diviner, the Obferver of times, an 
Inchanter, a Charmer, a Confulter with a fami- 
liar Spirit, a Wifard, or a Necromancer. The 
Text addeth,All that do thefe things are an abomina- 
tion’ to the Lord, and becaufe of thefe abominations, 
the Lord thy God doth drive them{the Nations | 
out from before thee. If we defire to know what 
thofe abominations of the Nations were, we are 
told in general in the 14. Verfe of the fame 
Chapter: Thefe Nations bearkened unto obfervers of 
times, and unto Diviners. There is no other crime 
in this Chapter laid to the charge of all, or any 
of thefe practifers of fuch unlawful Arts, but of 
Lying Prophefies; and therefore the Text addeth, 
The Lord thy God will raife up unto thee a Prophet 
from the midjt of thee, of thy Brethren, like unto me, unto 
him fhall ye bearken, and not to the Diviners, Wifards, 
Charmers, &c. ie Nha | 


Setting, afide the cafe of Fob (wherein God 
gave a {pecial and extraordinary Commiffion) I 
do not finde in Scripture that the Devil, or Witch, 
or any other,had power ordinarily permitted them, 
either to kill or hurt any man, or to meddle 
with the Goods of any: for though, for the trial 
of the hearts of men, God doth permit the De- 
vil ordinarily to tempt them; yet he hath no 
Bh | Com- 
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Commiffion to deftroy the Lives or Goods of 
men 3 it is little lefs than blafphemy to fay any 
fuch thing of the admirable providence of God, 
whereby he preferves all his Creatures. 


It was crime fufficient for all thofe praGi- 
cers of unlawful Arts, to delude the people 
with falfe and lying Prophefies, thereby to make 
them forget to depend upon God, and to have 
their Souls turn after fuch a have Familiar Spirits, 
and after Wifards, to go a whoring after them, as 
the Lord faith, Levit. 20.6. This {piritual whore- 
dome is flat Idolatry, in the common phrafe of 
the Old Teftament ; and thofe that be enticers 
to it, thereby endeavour to deftroy the Souls of 
the People, and are by many degrees more wor- 
thy of death, than thofe that onely deftroy the 
Bodies or Goods of men. °° 


If there were a Law that every one fhould be 
put to Death, or punithed, that fhould advifedly 
endeavour to perfwade men that they are skilful 
in thofe forbidden Aits, ot in foretelling of things 
to. come, or that they have contraéted with the 
Devil, and can thereby murther or deftroy mens 
Goods ; I fhould never deny {uch a Law to be 
moft confonant and agreeing with the Law of 


Mofes. | 


But becaufe I may be thought by fome a favou- 
rer of thefe forbidden Arts, through want of un- 
derftanding the Scripture about the quality of 
them ; I have made choice of a Man who is no 
friend to Witches, and whofe learning in this 

point 
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oint will not be denied. In his own words I 
thall fet down, what either out of the Hebrew 
Names of thofe prohibited Arts, or out of the ex- 
ea. of ‘the Tewith Doétors can be gathered 
for the underftanding of them. © 0 


A Diviner, in Hebrew, a Forefeer, or Biteinl 
Prefager ; ‘a Foreteller of things to 7 ae 
come, as doth a Prophet ——The He- ri. 9 
brews take a Diviner to be one that ain 
doth things whereby he may foretel things to 
come, and fay, Such a thing fhall be, or not be, 
or fay, It is good to do fuch a thing —-The means 
of Divining; fome doing it with Sand, fome 
with Stones, fome ‘by lying down on the Ground, 
fome with Iron, fome with a Staff —-He that ask- 
ed of a Diviner, is chaftifed with ftripes. | 


2. An obferver of times, or Soothfayer, an Ob- 
ferver of the Clouds, a Planetary, or an obferver 
of the flying of Fowls, an Augur. As the Di- 
viners were catricd much by inward and Spi- 
ritual Motions, ‘fo thefe by outward Obfervations 
in the Creatures. The Hebrews fay, they were 
fuch as did fet times for the doing of things, 
faying , Such a day is good, and fuch a day is 
Mrawat es CP ety 4 ea ira yl 


3. An Obferver of Fortunes, one that curioufly 
fearcheth figns of good or evil luck, which are 
Jearned by Experience: the Hebrew is, to” finde 
out by Experience ;-Whereupon the word here 
ufed is one that too curioufly obferveth, and a- 
bufeth things that do fall out, as’ lucky or un- 
TOs are | lucky 


H 
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Jucky. The Hebrews defcribe it thus, as if one 
fhould fay, Becaufe the morfél of Bread is fallen 
out of my mouth, or my Staff out of my hand, 
F'will not go to fuch a place: becaufe a Fox paffed 
by on my right hand, I will not go out of my 
Houfe this day. Our new Tranflation renders this 
word an Inchanter. > 


4. A Witch, a Sorcerer, {uch as do bewitch the 
Senfes or mindsof Men, by changing the forms 
of things to another hew. The Hebrew word 
for a Witch properly fignifes a Jugler, and is 
derived from a word which fignihtes changing or 
turning » and Mofes teacheth, Exod.7. that Witches 
wrought by Enchantments, that is, by fecret Sleights, 
Fuglings, Clofe conveyance, or of Gliftering like the 
flame of Fire, or a Sword, wherewith Mens Eyes were 
dazled, 


5- 4 Charmer, or one that conjureth Conju- 
rations ; the Hebrew fignifies conjoyning or confoci- 
ating ——The Charmer is faid to be he, that {peak- 
eth words of a ftrange Language, and without 
fenfe; that if one fay fo or fo unto a Serpent, 
it cannot hurt him; he that whifpereth over a 
wound , or that readeth over an Infant that it 
may not be frighted, or layeth the Bible upon a 
Child that it may fleep. 


6. A Wifard or conning Man, in Hebrew 
named of his knowledge or cunning ——The He 
brews defcribe him thus, That he put in his mouth 
a bone of a Bird, and burned incenfe, and did 
other taings until he fell down with fhame, and 
fpake 
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{pake with his mouth things that were to come 
to pafs. 


-97, A Necromancer, one that feeketh unto- the 
Dead: of him they fay, he made himfelf hun- 
oxy, and .wént and lodged among the Graves, 
that the dead might come unto him ina Dream, 
and make known unto him that which he asked. 
of him 3 and others there were that clad themfelves 
with Cloaths for that purpofe ; and {pake certain 
words , and burned Incenfe, and flept by them- 
felves; that fuch a dead perfon might come and. 
talk with them in a dream. 


8. Laftly, The Confulter with Familiar Spirits, in 
Hebrew,a Confulter with Ob, applied here to Magi- 
tians, who pofleffed with an evil Spirit, fpake with 
a hollow voice as out of a bottle. ——The Hebrews 
explain it thus, That he which had a Familiar fpi- 
rit ftood and burned Incenfe, andheld a rod of 
Mirtle-tree in his hand, and waved it , and {pake 
certain words in fecret , until he that enquired did 
hear one {peak unto him, and anfwer him touch- 
ing that he enquired, with words from under the 
Earth, with a very low voice, @&c. Likewife, one 
took a dead mans Skull-and burnt Incenfe thereto, 
and inchanted thereby till he heard a very low voice, 
éc.. This Text in our Englifh Tranflation being 
expounded a Familiar Spirit , and feconded by the 
Hiftory. of the Woman of Endor, may feem a ftrong 
evidence thatthe Devil. covenanted with Witches : 
but if all be granted that can be defired, that this 
Familiar Spirit fignifies a Devil, yet it comes not 
home to prove the main point 3 forit isno Prpot 

f 
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that the Familiar Spirit enter’d ‘upon Covenant 
or had or could give power to others to kill the 
perfons , or deftroy the Goods of others. King 
James confeffeth, the Devil can make fome to be pof- 
Seffed , and. fo become very Demoniaques; and. that 
She who had the fpirit of Python in Acts 16. - where» 
by fhe conquefted fitch gain to her Mafter 3 that Spirit 
was not of ber own raifing or commanding, as fhe plea- 
Sed to appoint, but fpake by her Tongue as well privately 
as publickly. We do not find the Pythoneffe con- 
demned or xeproved, but the unclean Spirit com- 
manded in the Name of Fefus Chrijt to come ont of her: 
Lhe Child which was too young to make a Covenant 
with the Devil, was poffeffed with a dumb and deaf 
Spirit, and the Devil charged to come out, and enter no 
more into bim, Mark 9. A Daughter of Abraham 
(that is, of the Faith of Abraham). was troubled 
with a fpirit of infirmity eighteen years, and. bowed to- 


gether that fhe could not lift her felf up, Luke 136 
IO, 164 ; 


It is obfervable, that in Deut. 18. where all the 
unlawful Arts are reckoned up , and moft fully pro- 
hibited, the crime of them is charged: upon ‘the 
practifers of thofe Arts; but the crime of having 
a Pamiliar Spiritis not there condemned, but the 
confulter of a Familiar Spirit 5 fo in Levit. 19: 3.44 
the prohibition is, Regard not them that have Fami- 
liar Spirits 5 and fo:in Levit..20. 6, The Soul that 
turneth after fuch as-have Familiar Spirits ; fo: that 
it was not thehaving, but the confulting, was con- 
demned. 


\ If we draw nearer to the words of the Text; ‘1 
wi 
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will be found, that thefe words, 2 Confulter with a 
Familiar Spirit, axe no other than a Confulter with 
Ob, where the queftion will be what Ob fignifiech. 
Expofitors agree , that originally Ob fignifieth a 
Bottle , and they fay is applyed here to one poflet= 
{ed with an evil Spirit, and {peaketh with a hol- 
low voice as out of a Bottle : but for this I find no 
proof they bring out of Scripture, that ith, or ex- 
poundeth that Ob fignifieth one pofleffed with a 
Familiar Spirit in the Belly; the onely proof is , 
that the Greek Interpreters of the Bible Tranflate 
it Engaftromuthi, which is, {peaking in the Belly 3 
and the word anciently,and long before the time of 
the Septuagint Tranflators , was properly ufed for 
one that had the cunning or flight to thut his 
mouth , and feem to {peak with his Belly ; which 
that it can be done-without the help of a Familiar 
Spirit, experience of this Age fheweth in an Irifh- 
man. We donot find it faid , that the Woman of 
Endor did fore-tell any thing to Saul, by the hol- 
Jow voice of a Familiar Spirit in her Belly 5 neither 
did Saul require , nor the Woman promife fo to 
an{wer him; but he required, Bring me him up who I 
Shall name unto thee, and fhe undertook.to do it 5 which 
argues a defire in Saul to confult with the dead, 


which is called: Necromancy, ox confulting with the 


dead. 


But it hath been faid, fhe raifed the Devil in 
Samuels likenefs, yet there is no {uch thing faid in 
the Text ; when the Woman went about her work, 
the firft thing noted is, that mben (he fam Samuel, fhe 
cryed out with a loud voice: An Argument fhe was 
frighted. with feeing fomething fhe did not expe& 
to 
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to fee: it is not faid, that when fhe knew Saul, but 
when fhe faw Smuel.fbe cryed out with a lowd voices 
when fhe knew Szul,{he had no reafon to be afraid; 
but rather comforted, for that fhe had his Oath for 
her fecurity: 


It may well be, that if either fhe hada Famili- 
ar Spirit, or the Art of hollow-fpeaking , her in- 
tention was to deceive Saul, and by her fecret voice 
to have made him believe, that Samuel in anothet 
room had anfwered him 3 for it appears that Saul 
was not in the place where fhe made a. fhew of 
tailing Samuel: for when the cryed out with a loud 
voice, Sazl comforted her , and bid her not bé 
afraid, and asked her what (he [aw ° and what form 
és he of ?. which queftions need not have-been, if 
Sul had been in the Chamber with the Witch. 
King Fames conteffeth , that Sal was in another 
chamber at the cdnjuration 5 and it is likely the woman 
had told Saz/ the had feen fome fearful fight, which 
made him ask her what fhe faw? and her anfwer 
was , fhe faw gods afcending out of the Earth; and 
it may be underftood, that Angels waited upon Sa- 
muel, who was railed by God, and not any Pup- 
pets or Devils that {he conjured up 3 otherwife, the 
words. may be Tranflated as Deodat in the Mar- 
gent of his ftalian Bible hath it, She faw a Man of 
Majefty or Divine Authority afcend, un’ huomo di Ma- 
jeta é d’ Authorita Divina , which well anf{wers the 
queltion of what form is he of ? which is in the fir 
gularjnot in the plural number. 


We find it faid in Efay29.-4, Thou halt | be 
brought. down, and. {halt fpeak, out of the- ground, 


and 
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and thy fpeech fhall be low out of the duft, aid thy 
voice fhall. be as one that hath a Fimiliar Spirit.out,of 
the ground,and thy fpeech {hall wifper out of the Earth 3 
which argiies, the voice of Ob was out of the 
Farth, rather than out of the. Belly 5 and fo. the 
Hebrew Expofition which I cited before afhyims. 
Some learned have been of Opinion that a natural 
reafon rhay be given why in fome places certain 
exhalations. out of the earth may give to forme a 


prophetical {pirit,. Add hereunto, that fome of 


the Heathen Oracles were faid to {peak out of 
the. Earth: and among thofe five forts of Necro- 
mancy, mentioned by Doctor Reynolds, in his 76 
Lecture of his cenfure of thé Apocryphals, not any 
of them is faid to have any Spirit in their Belly. 
The Romanitts, who are all great afirmers of the 
power of Witches, agree, that the foul of Samuel 
was fent by. God to the Woman of Endor: to 
this not onely Delrio, but Bellarmine before him 
agrees. ‘That true Samuel did appear as fent by 


‘God, as he fent Eliat to Ochofias King of Irael, 


who being fick fent to confult with Beelzebnh the 
God of Ecbron, may appear, for that Samuel is 


fo true.and cextain in his predi@ion to Sauls 


which no Witch, no Devil could ever have told: 
for though the. Wifdome and Experience of the 
Devil do enable him to conjecture probably: of 
many events, yet pofitively to fay, Zo morrow thou 
and thy Sons fhall die, is more than naturally the 


- Devil could know, 


Mr. Perkins confeffeth the Devil could not _fore- 
tel the exact. time of Sauls death; and therefore 
he anfwers, that God revealed to the Devil as 


Aa his 
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his Inftrument Sazls overthrow, by which means; 
and: no other, the Devil was enabled to foretel the 
death of Saul. Here Mr. Perkins proves not that 
“Satan was appointed by God to work Sauls: over+ 
throw, or that it was made known to. him when 
it fhould be done. 


As the reft of the Speech of Sampel is. true, 
fo thefe words of his, Why halt thou difquieted me 
to bring me up? may bealfo trues which cannot 
be, if it be fpoken by the Devil; or why fhould 
the Devil tell truths in all other things elfe, 
and lie onely in this, I know no reafon. Doctor 
Reynolds preffeth thefe words againft the appear- 
ing of Samuel, thus: If Samuel had {aid them, he 
bad- lied 5 but Samuel could not lie, for Sammel could - 
not be difquicted, nov vraifed by Saul. It is true, 
God onely raifed Samuel effectually, but occafionally 
Saul might raife him. But, faith Doctor Reynolds, 
though Saul was’ the occafion, yet Samuel could not 
ivitly fay that Saul bad difquieted bim s for bleffed 
are they that dieinmthe Lord, faith the Spirit, becaufe 
they relt from their labours 5 and Sarmuel was no more | 
to be difquiered (if be were fent by God) than Mo- © 
fesvand Elias »were when they appeared: to fhew the 
Glory of Chrift, Mat. 17. Anfwer.- It did not dif- 
pleale Samuel to be employed inthe Office of an 
Angel, but he obeyed God gladly; .yet fince ‘the 
occalion of his appearing difpleafed God, it might 
for that caufe difpleafe alfo Sanmnel.- Befides, “we 
need not underftand the difguieting of Samuels 
mind, but of this body, by not fuffering it -to reft 
in peace after death , according ‘'to-the’ common 
and ‘ufiial condition ‘of Mankind: ‘this fenfe foe 

' I< 
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Original will well bear. Again, it cannot be be- 
lieved that the Devil would: ever have preached 
fo Divine and excellent a Sermon to Saul, which 
was able to have converted, and brought him to 
Repentance ; this was not the way for the devil to 
bring either Saul or the woman to renounce God. 
Lafily,the Text doth not fay that the woman raifed 
Samuel, yet it calls him Samuel, and faith that 
Saul perceived or under{tood that it was Samuel. 


Mr. Perkins & many others efteem Balaam to have 


been aWitch or Conjurer,but I find no fuch thing in 


theText ; when he was required to curfe the people 
of Tfrael, his anfwer was, I will bring you word as the 
Lord fhall ‘fpeak, unto me, Numb. 22. 8. and God 
came unto Balaam in v. 9. andin v. 13. Balaam 
faith, The Lord refufeth to give me leave and when 
Balak {ent a {econd time, his anfwer was, If Balak 
would give me his boufe full of filver and Gold., I 
cannot go beyond the word of the Lord my God, to do 
Lefs or more. Inv. 20. God cometh to Balaam and 
{aid If the men come to call thee.go s but yet the words 
which I hall fay unto thee, that fhalt thou do. And 
when Balaam came before Balak he faid, v. 38. Lo 
I am come unto thee, have Inow any power at all to fay 
any thing 2 the word which God putteth into my mouth, 
that fhall I {peak ? and inthe 23. Chap. v.18. Ba+ 
laam faith, How fhall I curfe whom God hath not cur- 
fed? andinv. 12. he faith, Mut I not take heed 
to {peak that which the Lord hath put into my mouth 2 
Thefe places laid together, prove Balzam to have 
been a true Prophet of the Lord ; and he prophefi- 
ed nothing contrary to the Lords command, there- 


Ne- 


‘fore St. Peter calls him a Prophet. 
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NeverthelefS it is true, that Balaam finned no- 
torioufly , though not by being a Witch or Con- 
jurer, or afalfe Prophet 5 his faults were, that when 
God had told him he fhould not go to Balak, yet 
in his covetous heart he defired to go, being tempt- 
cd with the rewards of Divination , and ‘promife 
of promotion 3 fo that upon a fecond Meflage from 
Balakhe ftayed the Meffengers to fee if God would 
fuffer him to go; wherefore the Lord in his anger 
{ent Balaam. Alfo when God had told Balaam that 
he would blefs Ifrael, yet Balaam did firive to tempt 
God, and by feveral Altars and Sacrifices to change 
the mind of God. Again, when Balaam faw God 
immutable in bleffing, I/rael, he taught Balak to 
lay a ftumbling-block: before the Sons’ of Ifrael, to 
eat things facrificed to Idols, and to commit Forni- 
cation, Rev.2.14. Whereas it 1s {aid that Balaam 
went not up as other times to feek for Enchantments, 
Num. 24.2. the Original is, to meet Divenations, 
that is, he did not go feek the Lord by Sacrifices; 
ashe did, Numb.'23.3.15. | 


An exaét difference between all thofe Arts pro- 
hibited in Dewt. no man I think can give; that 
in fome they did agree, and in others differed, 
feems probable. That they wére all lying and 
falfe Prophets, though in. feveral ways, I think 
none can deny. That they differed in’ their: de- 
grees of punifhments is poffible : there are but three 
{orts that can be proved were to be put to death, 
viz. the Witch, the Familiar Spirit, «the Wifard. 
As for the Witch, there hath been fome doubt 
made of it. THe Hebrew Doctors that were skild 
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in the Laws of Mofes, obferve, that wherefoever 
one was to die by their Law, the Law always 
did run in an affirmative. precepts as, the Man thall 
be ftoned, thall die, {hall be ‘put to. death, or the 
like; but in this text, and'no where. ele in Scrip- 
ture, the fentence is onely a Probibition negative, 
Thou fale not fiffer a Witch to live, and not; Thou 
{halt put her to death, or ftone her, or the like. 
Hence fome have'been of Opinion, that not :to 
fuffer.a Witch to live, was meant not to. relieve 
or maintain her by running after her, and reward- 
ing her. ! The Hebrews feem to have.two forts 


of Witches, fome that did hurt, others that did’ 


hold the Eyes, that is) by jugling and flights de- 
ceived Mens fenfes. The firft they fay was to 
be ftoned, the other,which according to the proper 
notation of the word was the true Witch, was 
onely to be beaten. 


The Septuagint have tranflated a Witch, an 
Apothecary, a Druggifter, one that compounds 
poyfons; and fo the Latin word fora Witch is 
venefiea, a maker of poyfons: if any fuch there 
ever were, or be, that by the help of the Devil 
do poyfon, fuch a one is to be put to death, 
though there be no Covenant with the Devil , be- 
caufe fhe is an Actor and principal her felf, not 
by any wonder wrought by the Devil, but by the 
natural or occult property of the Poyfon. 


For the time of Chrift, faith Mr. Perkins, though 
there be no particular mention made of any fuch Witch, 
yet thence it followeth not that there were none, for all 
things that then bapned are not Recordeds and I would 


fain 
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fain know of the chief Patrons of them, whether thofe 
penfons poffefed with the Devil, and troubled with 
firange Difeafes, whom Chrift healed, were not bewitch- 
ed with fome fuch people as our Witches are? if they 
Say no, let them if they can prove the contrary. 


Here it may be thought that Mr. Perkins puts his 
Adverfaries to 2 great pinch 3 but it doth not prove 
fo: for the Queftion being onely whether thofe that 
were poffeffed in our Saviours Time were bewitch- 
ed; The Oppofers of Mr. Perkins fay they were 
not bewitched: but if he or any other,fay they,were, 
the Proof will reft wholly on him or them to make 
good their Affirmative, it cannot in reafon be ex- 
pected that his Adverfarics fhould prove the Nega- 
tivesit is againft the Rules of Difputation to require 
It. 
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